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[Filed October 16, 1958] 


COMPLAINT FOR DECLARATORY JUDGMENT 
AND OTHER RELIEF 
Come now the plaintiff and plaintiff interveners, who intervened 
in the proceedings before the Department of the Interior, all citizens of 
the United States, the plaintiff being a citizen of New Mexico and the 
plaintiff interveners being citizens of the State of Texas, and for their 
complaint against the defendants, Fred A. Seaton, Secretary|of the In- 
terior of the United States, and Edward Woozley, Director of the Bureau 
of Land Management, both of whom can be found within the District of 
Columbia, state as follows: 
I 
That jurisdiction of this Court is invoked under Title 11, Section 
306 of the District of Columbia Code, upon grounds of diversity of citi- 
zenship and upon the further ground that the construction and interpre- 
tation of a Federal statute and regulations thereunder are involved and 
required; that the value of the property here involved, exclusive of in- 


terest and costs, exceeds $10,000; jurisdiction is also invoked under 
Section 10 of the Administrative Procedure Act (5 U.S.C. 1009). 
I 
That the plaintiffs seek relief under the terms of Section 10 of the 
Administrative Procedure Act (5 U.S.C. 1009) and under the terms of 
the Declaratory Judgment Act (28 U.S.C. Sections 2201, 2202). 


Complaint (continued) 


mm 
That this is an action for a declaratory judgment and other relief 
for the purpose of determining a question of actual controversy of a jus- 
ticiable nature between the parties hereto, which controversy may be 
determined by a judgment of this, without other suits, as hereinafter 
more fully appears. 
IV 
That this is a suit to review an action of the Bureau’of Land Man- 
agement and the Department of the Interior, which action adversely af- 
fected and visited a legal wrong upon the plaintiffs, as hereinafter more 
fully appears. 
Vv 
That the pertinent facts of this controversy which have been found 
and which are undisputed are as follows: 
A. Lease LC 028785 was issued dated December 31, 1938. 
LC 028785 D and E were assigned areas out of the base 
lease LC 028785 and, in accordance with regulations, be- 
came separate leases by virtue of the assignments. The 
terms of the D and E leases were due to expire by operation 
of law at the end of March 30, 1953 in absence of production, 
and the area in the leases by virtue of the expiration of the 
terms of the leases would be available for leasing on March 
31, 1953. No production occurred. 
Relinquishments of the D and E leases were filed with the 
Land Office at Santa Fe, New Mexico by the lessee on March 
26, 1953. 


The plaintiff Paine filed his offer to lease NM 011453 on 
March 31, 1953 for all the area formerly in the D and E 
leases. 

On April 2, 1953, some two days after the filing of NM 011453 
by the plaintiff, the filing of the relinquishments was noted 

on the Serial Register Records for the D and E leases. This 


Complaint (continued) 


was the first notice to the general public that relinquishments 
had been filed. 
On April 28, 1953, some 29 days after the terms of the D and 
E leases expired, the Land Office noted the Serial Registers 
for the D and E leases below the notations of the filing of the 
relinquishments, that the D and E leases had terminated by 
operation of law. The notations that the leases had termin- 
ated by operation of law obviously was done by the Land Of- 
fice with knowledge that relinquishments had been filed. © 

In May of 1953, the Land Office conducted a drawing to de- 
termine the priority of offers to lease filed on March 31, 
1953. A number of other offers to lease had been filed in 
addition to the offer filed by the plaintiff. The offeror of 

NM 011457 drew first place in the said drawing. Thereafter 
certain matters were brought to the attention of the plaintiffs 
relative to the offer NM 011457. The plaintiffs protested to 
the Manager of the Land Office and thereafter submitted to 
the Land Office their evidence of the alleged irregularities 
and unfairness in the form of a Protest Brief, a copy of which 
is attached hereto as Exhibit "A" to this complaint. 
In September of 1953, decisions accepting the relinquishment 
of the leases filed on March 26, 1953 were formulated and 
issued and in due course the D and E leases were|struck 
from the Tract Book records. 
No final action of any form was taken by the Land|Office on 
the offer of the plaintiff or on the Protest filed by| the plain- 
tiffs until August 14, 1956, when at that time the Santa Fe 
Land Office issued a decision entitled "Offers to Lease Held 


for Rejection", a copy of which decision is made 4 part of 
this complaint as Exhibit "B". This decision held the offer 
of the plaintiff for rejection for the reason that the land was 
not available for leasing on March 31, 1953 and became 


Complaint (continued) 


available only after the relinquishments of the D and E 
leases were noted on the Tract Book records and the leases 
canceled in September of 1953. This was the first time that 
an officer of the Department of the Interior indicated to the 
plaintiffs 'that the land would not be viewed as available for 
leasing on March 31, 1953. This decision of the Land Office 
was based upon the just then issued decision of the Depart- 
ment entitled Machris v. Brown, 63 I.D. 161 (June 11, 1956). 
Under the same date of August 14, 1956, the Land Office 
issued a second decision entitled "Protest Dismissed", dis- 
missing the protest of the plaintiffs against the unfairness of 
the drawing held in 1953 for the reason that the Protest was 
now moot. 

Thereafter the plaintiffs appealed to the Director from the 
rejection of offer NM 011453. The offeror who drew first 
place in the drawing held in May of 1953 and of whom the 
plaintiffs had alleged unfairness, did not appeal. Consequently, 
NM 011453 of the plaintiffs was entitled to a lease by virtue 
of statutory priority provided the land was available as a 
matter of law on March 31, 1953. 

The Bureau of Land Management by decision of January 22, 
1958, affirmed the rejection of NM 011453, holding that the 
land was not available for leasing on March 31, 1953 in view 


of the ruling by the Department in the Machris v. Brown case. 


The aforesaid decision confirmed the policy and practice of 
the Bureau of Land Management of viewing the lands as 
available for leasing on March 31, 1953, which policy and 
practice was adhered to until the 1956 ruling in the Machris 
v. Brown case, by stating: 


"The actions of the Manager were not inconsistent 
with Bureau policy in this regard. Prior to the 

case of M. A. Machris, Melvin A. Brown, cited a- 
bove, the Bureau had considered lands to be avail- 


Complaint (continued) 


able for new lease offers immediately after the 
prior lease terms would have expired by oper+ 
ation of law even if included in a prior, unnoted 
relinquishment. The decision cited, however, 
reversed the Bureau and established the policy 
which was applied in the subject case. The 
Manager here was acting pursuant to the meee 
mental decision cited when he rejected the e 
application." 


M. The aforesaid decision of the Director also pointed out that 
the policy and practice of the Bureau of Land Management 
had in effect been restored by an amendatory regulation of 
August 28, 1957 which provided that: 


"in circumstances such as these in the instant 
case, the lands become available for the filing 
of further lease offers no later than the expira- 
tion date of the prior lease; however, this amend- 
ment was not made to apply retroactively". 


Thereafter, the plaintiffs duly appealed to the Secretary of 
the Interior. A copy of the plaintiffs’ brief in support of 


said appeal is made a part of this complaint as Exhibit "C". 
By decision of August 21, 1958, the Secretary of the Interior 
affirmed the previous decisions and denied relief to the plain- 
tiffs. A copy of this decision is made a part of this complaint 
as Exhibit "D". . 


VI 
That the decisions of the Director of the Bureau of Land Manage- 
ment and the Secretary of the Interior which held that the land was not 
available for leasing on March 31, 1953 are erroneous and contrary to 
law for the following reasons: 
A-(1) That at the time the plaintiff Paine filed offer NM 011453 
in 1953 the settled policy and practice was to consider lands 
to be available for new lease offers immediately after the 
prior lease terms of the D and E leases would have expired 
by operation of law, that is, on March 31, 1953, even if the 
lands were included in prior, unnoted relinquishments, and 
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such policy and practice remained unchanged until the 1956 
decision in the Machris, Brown case; 

Rights acquired under an established, reasonable administra- 
tive rule and practice cannot be set aside or annuled. by a 
new administrative rule or interpretation given retroactive 
application; 

That the Department of the Interior has ruled on numerous 
occasions that new interpretations changing existing practice 


and policy and affecting acquired rights are to be given pros- 


pective application only; 

That the provisions of the Amendatory Leasing Act of August 
8, 1946 (30 U.S.C. 1952 ed., sec 187(b) which states that a 
"yelinquishment is effective as of the date of filing" relates 
to the right of a lessee to terminate his liability under a 
lease and does not lay down a rule governing availability of 


lands for leasing; 
That regulation 43 CFR, 1954 ed., 192.43 which states in 


pertinent part: 


‘Where a non-competitive lease is... relinquished 

... , immediately upon the notation of the . . . re- 

linquishment on the tract book . .., the lands shall 
be open to further oil and gas offers." 


is not an exclusive rule of availability, and does not apply 
under the circumstances of this case so as to preclude the 
lands from becoming available immediately upon expiration 
of the term of the leases for the reason thatthe term of the 
leases expired by operation of law several months prior to 
the acceptance of the relinquishments and notations thereof 
on the tract book records: 

That the interpretation of the instant regulation advanced by 
the Bureau of Land Management and the Secretary of the In- 
terior is contrary to the expressed purpose of the Leasing 
Act of 1920 which is to promote development of the public 
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domain since it delays availability of land for leasing and 


consequent development; 

(a) That the Department in effect recognized the desirability 
and reasonableness of the plaintiffs’ interpretation and 
the interpretation of the Bureau of Land Management by 
promulgating an amendatory regulation in 1957 which 
provides that in circumstances such as those in the in- 
stant case, the lands become available’ for the filing of 
lease offers no later than the expiration date of the prior 
lease; | 

That lease LC 028785 was issued pursuant to the Act of 1920 

as amended by the Act of 1935 and such Act as amended 

stated that no relinquishment of a lease would be effective 
until accepted, and that although such provision of the law 

was changed by Section 8 of the Amendatory Act of August 8, 

1946 which stated that a relinquishment would be effective 

upon filing, the Amendatory Act of 1946 required a lessee to 

file an election to come under the Act of 1946 in order to 
have the lease governed by the applicable provisions of the 

Act of 1946 (Sec. 15 of the Act of August 8, 1946).| 

That neither the original lessee of LC 028785 nor the lessees 


of the D and E leases ever filed such an election and con- 


sequently, the relinquishment of the D and E leases became 
effective only upon the acceptance of the relinquishments in 
September of 1953 which was long after the term had expired 
on March 30, 1953. | 
vil 
That, for the foregoing reasons, the plaintiffs' statutory prior 
right to a lease based upon offer to lease NM 011453 has been denied 
by the defendants contrary to law. 
WHEREFORE, the plaintiffs pray that this Court declare that the 
land formerly in oil and gas leases LC 028785 D and E was available 
for leasing on March 31, 1953 and that the plaintiffs’ statutory priority 


10 
Complaint (continued) 


to a lease must be recognized, and for such other and further relief as 
may be proper in the premises. 


[Annexed to the complaint are Exhibits 
A, B, C, and D, which are included in 
the Appendix as Exhibits 22, 23, 27 and 
29 of the Stipulation filed February 19, 
1960] 


[Filed December 16, 1958] 


ANSWER OF THE DEFENDANTS 
First Defense 
The complaint fails to state a claim upon which relief can be 
granted against either of the defendants. 
Second Defense 
Neither the plaintiffs nor any of them have any standing to sue. 
Third Defense 
The plaintiff, Eugene C. Paine, is nota real party in interest in 
this action. 
Fourth Defense 
The action is, in substance and effect, against the United States. 
Fifth Defense 
The land for which plaintiffs claim a prior right to an oil and gas 
lease is now and was at the time the action was brought, subject to an 
oil and gas lease issued under date of September 1, 1958, to Hoover N. 
Wright and identified as New Mexico 013814 and, therefore, plaintiffs’ 
action is either: 
(a) Moot; or 
(b) A collateral attack on that lease which is not permitted by law; 
or 
(c) One to which the lessee, Hoover H. Wright is an indispensable 
party who has not been and cannot be subjected to the jurisdiction of 
this Court. 
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Answer (Continued) 
Sixth Defense 
The complaint fails to state a justiciable case or controversy. 
Seventh Defense 
The land for which plaintiffs claim a prior right to an oil and gas 
lease was, as a matter of law, unavailable for leasing for oil and gas 


when the application to lease, upon which plaintiff's rely, was filed 


and, therefore, plaintiffs ‘21 are not entitled to the preference right which 
they claim. 
Eighth Defense 
I 
The defendants are without knowledge or information sufficient 
to form a belief as to the truth of the allegations as to the citizenship 
of the plaintiffs. 
The defendants are advised and believe that the allegations in 
Paragraph I of the complaint are conclusions of law which do not re- 
quire answer and, therefore, those allegations are neither admitted 
nor denied. 
I 
The defendants are advised and believe that the allegations in 
Paragraph II of the complaint are conclusions of law which do not re- 
quire answer and, therefore, those allegations are neither admitted nor 
denied. | 
I 
The defendants are advised and believe that the allegations in 
Paragraph III of the complaint are conclusions of law which do not re- 
quire answer and, therefore, those allegations are neither admitted 
nor denied. 
IV 
The defendants are advised and believe that the allegations in 
Paragraph IV of the complaint are conclusions of law which do not 
require answer and, therefore, those allegations are neither admitted 
nor denied. 


Answer (Continued) 


Vv 

(A) The defendants admit the allegations in subdivision A of 
Paragraph V of the complaint. 

(B) The defendants admit the allegations in subdivision B of 
Paragraph V of the complaint. 

(C) The defendants admit the allegations in subdivision C of 
Paragraph V of the complaint. 

(D) The defendants deny the allegations in subdivision D of Para- 
graph V of the complaint. 

(E) The defendants are without knowledge or information suffi- 
cient to form a belief as to the truth of the allegations in subdivision E 
of Paragraph V of the complaint. 

(F) The defendants admit the allegations in subdivision F of 
Paragraph V of the complaint except that they aver that they are with- 
out knowledge or information sufficient to form a belief as to the truth 
of the allegation that, after the drawing, matters pertaining to offer 
No. NM011457 were brought to the attention of the plaintiffs. 

(G) The defendants are without knowledge or information suffi- 
cient to form a belief as to the truth of the allegations in subdivision G 
of Paragraph V of the complaint but, being advised and believing that 
those allegations are irrelevant and immaterial, they admit them for 
the purposes ofthisaction except that they aver that the D and E leases 
were not "struck from the Tract Book records" but, instead, they aver 
that the relinquishments of those leases were noted on the Tract Book 
on September 10, 1953. 

(H) The defendants admit the allegations in subdivision E of 
Paragraph V of the complaint. 

() The defehdants admit the allegations in subdivision I of Para- 
graph V of the complaint. 

(J) The defendants admit the allegations in the first two sen- 
tences in subdivision J of Paragraph V of the complaint. The defend- 
ants are advised and believe that the remaining allegations of subdi- 
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vision J of Paragraph V of the complaint are conclusions of law which 
do not require answer and, therefore, those allegations are neither ad- 
mitted nor denied. 
(K) The defendants admit the allegations in subdivision K of 
Paragraph V of the complaint. | 
(L) The defendants admit the allegations in subdivision L of 
Paragraph V of the complaint. The defendants do not admit, however, 
that the statement of the Director of the Bureau of Land Management 
as to the policy and practice of that Bureau is correct. 
(M) The defendants admit the allegations in subdivision M of 
Paragraph V of the complaint. 
(N) The defendants admit the allegations in subdivision N of 
Paragraph V of the complaint. 
(0) The defendants admit the allegations in subdivision O of 
Paragraph V of the complaint. 
VI 
The defendants are advised and believe that the allegations in 
Paragraph VI of the complaint are arguments or conclusions of law 
which do not require answer and, therefore, those allegations are 
neither admitted nor denied. 
vil 
Defendants admit that plaintiffs' claim to a prior right to an oil 
and gas lease based on offer to lease No. NM011453 has been denied 


but they aver that it was denied for the reasons stated in the decision 
of defendant, Seaton, dated August 21, 1958, a true copy of which is 
annexed to the complaint and marked Exhibit "D". 
Ninth Defense 
The defendants aver: 


I 

That on and prior to March 30, 1953, the lands for which plain- 

tiffs seek an oil and gas lease were subject to two certain oil and gas 
leases identified as Nos. LC028785 D and E, respectively, which were 
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issued under authority of the Mineral Leasing Act of 1920 (41 Stat. 437). 
0 
That by the terms of those leases they continued in force to and 
including March 30, 1953. 
ml 
That on March 26, 1953, relinquishments of those leases were 
filed in the Santa Fe land and survey office of the Bureau of Land Man- 
agement of the Department of the Interior. 
IV 
That on March 31, 1953, the plaintiff, Eugene C. Paine, filed his 
application for an oil and gas lease for the lands in question, which 
application was assigned serial number NM011453. 
Vv 
That the relinquishments of leases Nos. LC028785 D and E were 
not noted on the Tract Book in the Santa Fe land and survey office 
until after March 31, 1953. 
VI 
That on November 4, 1953, Hoover H. Wright filed an application 
in proper form for an oil and gas lease on the lands in question which 
application was assigned serial No. NM013814. 
vil 
That Hoover 'H. Wright was qualified under applicable law to 


apply for, to receive, and to hold an oil and gas lease on the lands in 


question. 
vaul 
That application No. NM013814 filed by Hoover H. Wright was 
the first application for an oil and gas lease to the lands in question 
filed after the notation on the Tract Book of the relinquishments of oil 
and gas leases Nos. LC028785 D and E. 
1.4 
That thereafter an oil and gas lease based upon his application 
No. NM013814 and identified by the same serial number was, in con- 
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formity with applicable law, issued to and accepted by Soret H. Wright 
effective as of September 1, 1958. 
x 
That oil and gas lease No. NM013814 remains in full force and 
effect. 
XI 
That oil and gas lease No. NM013814, as issued in compliance 
with all applicable laws, is not open to collateral attack in this action 
and the holder of that lease is an indispensable party to this |action. 
WHEREFORE, having fully answered the defendants pray that 
judgment be entered denying the plaintiffs any relief against jthese de- 
fendants and that the complaint be dismissed. 


[Filed May 19, 1959] 
STIPULATION 

It is hereby stipulated and agreed by and between the parties to 
this case that for the purposes of this action and for no other purpose 
whatsoever, the following facts may be taken as true subject/to the 
right of either party to object on grounds of relevancy and materiality 
and subject to the right of any party to offer such additional evidence 
as to him may seem proper: 

1. No notice of election to come under the provisions of the act 
of August 8, 1946, (c. 916, sec. 15, 60 Stat. 950, 958; see note to 30 
US.C.A. sec. 181) was filed by either Nettie DeBusk or Bessie Acrey 
or their predecessor or predecessors in title as to the lands which 


were covered by their respective oil and gas leases LC 028785-D and 
LC 028785-E. 

It is also stipulated and agreed by and between counsel for the 
parties to this action that the documents annexed hereto and listed be- 
low are true copies of the originals which they represent and, for 


evidentiary purposes, may be treated by any of the parties to this action 
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Stipulation (Continued) 


and by the Court as the equivalent of the originals without certification 


or other proof as to authority: 

1. Memorandum opinion M-36048 dated July 31, 1950, written by 
the Solicitor of the Department of the Interior to the Secretary of the 
Interior. (Exhibit 1 to this stipulation.) 

2. Supplemental decision A-27607 (Supp.) dated September 30, 
1958, and entitled Franco-Western Oil Company, et al. signed by Ed- 
mund T. Fritz, Acting Solicitor of the Department of the Interior. 
(Exhibit 2 to this stipulation.) 

3. Decision A-24350 dated April 4, 1947, entitled Anna R. Pahl 
and signed by Oscar L. Chapman, Under Secretary of the Interior. 
(Exhibit 3 to this stipulation.) 

4. Serial Register page, Serial No. LC 028785-D, Nettie DeBusk, 
T.17S., R. 30 E., N.M.P.M., Sec. 6: NE1/4, in the records of the 
United States Land Office, Santa Fe, New Mexico. (Exhibit 4 to this 
stipulation.) 

5. Serial Register page, Serial No. LC 028785-E, Bessie Acrey, 
T.175S., R. 29 E., N.M.P.M., Sec. 1:E1/2NE1/4; T. 17S., R. 30 E., 
N.M.P.M., Sec. 6: W1/2NW1/4, in the records of the United States 
Land Office, Santa Fe, New Mexico. (Exhibit 5 to this stipulation.) 

6. Part of tract book records, Sec. 1, T. 17S., R. 29 E., N.M. 
P.M., covering E1/2NE1/4, of Sec. 1, T. 17S., R. 29 E., oil and gas 
lease LC 028785-E, in the records of the United States Land Office, 
Santa Fe, New Mexico, as those records appeared on March 13, 1959. 
(Exhibit 6 to this stipulation.) 

1. Part of tract book records, Sec. 6, T. 17S., R. 30 E., 
N.M.P.M., covering NE1/4 of Sec. 6, W1/2NW /4 of Sec. 6, T. 17S., 
R. 30 E., N.M.P.M., oil and gas leases LC 028785-D and LC 028785-E, 
in the records of the United States Land Office, Santa Fe, New Mexico, 
as those records appeared on March 13, 1959. (Exhibit 7 to this stip- 
ulation.) 


Stipulation (Continued) 
[Exhibits 1, 2, and 3 of the Stipulation 
are not printed] 


[Exhibits 4, 5, 6, and 7 of the Stipulation 
are printed as Exhibits 10, 11, 16, and 
17 of the Stipulation filed February 19, 
1960] 


[Filed July 21, 1959] 
MOTION FOR SUMMARY JUDGMENT 

The plaintiffs, by their attorneys, hereby move the Court to 
enter summary judgment for the plaintiffs, and in support of/said mo- 
tion, the plaintiffs refer the Court to the pleadings on file and such 
affidavits, stipulations and admissions as may be on file herein at the 
time of the hearing of this action, all in accordance with the Rules of 
Civil Procedure. Affidavits as to the citizenship of the plaintiff par- 
ties and the value of the property here involved are attached. 

The grounds of said motion are that there is no genuine issue as 


to any material fact and the plaintiffs are entitled to the judgment as a 


matter of law. 
A Memorandum of Points and Authorities is attached hereto, in 
accordance with the Rules of this Court. 


[Filed September 25, 1959] 
JUDGMENT 

This matter having come on for hearing on the Plaintiffs’ motion 
for summary judgment, and the Defendants having in open Court orally 
moved for summary judgment, such being permitted by the Court, the 
Plaintiffs not objecting thereto, and Plaintiffs and Defendants appear- 
ing by their respective counsel, and the Court being fully adyised in 
the premises, Finds that there is no genuine issue as to any material 
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fact and the Plaintiffs are entitled to judgment as a matter of law. 

WHEREFORE, It is Declared, Ordered and Adjudged: 

1. That the Plaintiffs’ motion for summary judgment be and 
hereby is granted; 

2. That the Defendants’ motion for summary judgment be and 
hereby is denied; 

3. The judgment be and hereby is granted and entered for the 
Plaintiffs against the Defendants; 

4. That the application of the Plaintiff, Eugene C. Paine, NM 
011453 is to be reinstated and that the Plaintiff's statutory priority, 
pursuant to Section 17 of the Mineral Leasing Act of 1920, as amended, 
to an oil and gas lease based upon NM 011453 must be recognized; 

5. The defendants are hereby directed to cancel the oil and gas 
lease dated September 1, 1958, issued to Hoover H. Wright and identi- 
fied as New Mexico 013814 covering the lands in this suit. 

6. That the Defendants shall forthwith take such steps as are 
necessary to put into effect this order and judgment of this Court. 


/s/ Alexander Holtzoff 
United States District Judge 


[ Filed November 20, 1959] 
NOTICE OF APPEAL 

Notice is hereby given this 20th day of November , 1959, 
that Fred A. Seaton, Secretary of the Interior and Edward Woozley, 
Director of the Bureau of Land Management, Department of the Interior, 
Defendants in the above-captioned proceeding, hereby appeal to the 
United States Court lof Appeals for the District of Columbia from the 
judgment of this Court entered on the 24th day of September , 1959 
in favor of Eugene C. Paine, et al., Plaintiffs above-named against 
said Fred A. Seaton, Secretary of the Interior, et al., Defendants 


above named. 
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[Filed December 11, 1959] 


IN THE UNITED STATES COURT OF APPEALS | 
For the District of Columbia 


Fred A. Seaton, Secretary of the 
Interior, et al., 
Appellants, 


) 
) 
) 
v. No. 15464 
Eugene C. Paine, et al., ) 

Appellees. ) 


MOTION FOR AN ORDER TO VACATE THE JUDGMENT BELOW 
AND TO REMAND TO PERMIT INTERVENTION | 


Fred A. Seaton, Secretary of the Interior and Edward Woozley, 
Director, Bureau of Land Management, Department of the Interior, 
appellants in the above-captioned proceeding, by their attorneys, re- 
spectfully move this Court for an order to vacate the judgment entered 
therein and from which this appeal was brought, and to remand the 


proceeding to the United States District Court for the District of Colum- 
bia. The following reasons are shown as grounds therefor: 
Briefly summarized, the facts show that the instant proceeding 
was instituted by Eugene C. Paine, et al., seeking to reverse a deci- 
sion of the Secretary of the Interior refusing to issue Paine jan oil and 
gas lease to certain lands which Paine alleged had been erroneously 
leased to one Hoover H. Wright. On September 25, 1959, the district 
court reversed the Secretary, without opinion, ordered the Secretary 
to cancel the previous lease to Wright and to issue it to Paine. Wright, 
a resident of New Mexico, has not been a party to this proceeding, but 
now seeks to intervene. This can only be accomplished by an appro- 
priate order to vacate the judgment entered therein and remanding this 
proceeding to that court, for the sole purpose of permitting Wright's 
intervention. 
Consistent with the Government's position in these situations, 
Barash v. Seaton, _App.D.C.__, 256 F.2d 714 (1958), it was urged 
to the court below that the holder of an outstanding lease was a neces- 
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sary and indispensable party to an action which could effectively cancel 
his lease. This Court has decided that where the lessee's interests are 
vitally affected by the outcome, justice and fairness require his pre- 

sence in the case, if indeed he is not a necessary party. Olga Forsberg 


Donnelly v. District of Columbia Redevelopment Land Agency, __ App. 
D.C. _, 269 F.2d 546, decided June 19, 1959. The absence of Wright 
in this suit, obviously means that he will not be bound by the adverse 
judgment entered therein, leading to further litigation with the possible 
result of conflicting! decisions and consequent legal complications for 
the Secretary of the Interior. To permit the requisite intervention 
would eliminate the jurisdictional argument and would permit a decision 
binding on all parties. It is therefore submitted that this motion shall 


be granted. 


[Filed January 28, 1960] 


ORDER 

This case came on for consideration on appellant's motion to 
vacate the judgment of the district court and to allow Hoover H. Wright 
to intervene and said motion was argued by counsel. 

Upon consideration whereof it is ORDERED by this Court that 
the judgment of the District Court appealed from is vacated and that 
this case is remanded to the District Court with directions to allow 
Hoover H. Wright to intervene upon such conditions as that court may 
deem appropriate and to take such further proceedings in this case as 
it may determine appropriate. 

Per Curiam 
Dated: January 11, 1960 


21 


[Filed January 28, 1960] 
MOTION FOR LEAVE TO INTERVENE AS A DEFENDANT 
Hoover H. Wright, hereinafter called "applicant" moves for leave 
to intervene in this action as a defendant pursuant to the order of the 
United States Court of Appeals for the District of Columbia Circuit en- 
tered January 11, 1960, in this case on appeal (Seaton v. Paine et al., 
No. 15464) and pursuant to Rule 24(a) F.R. Civ. P. 
As intervener, the applicant desires to assert the defenses set 
forth in his proposed answer, a copy of which is annexed; to place in 
evidence a copy of the administrative record on which the Department 
of the Interior rested its decision; and to file a motion for summary 
judgment of dismissal based on the record thus made in this |case. 
In support of this motion, applicant shows as follows: 
1. He is the Hoover H. Wright who holds federal oil and gas 
lease NM 013814 covering the identical land for which plaintiffs seek 
the judgment of this Court recognizing plaintiffs’ alleged statutory 
priority to an oil and gas lease from the United States. He is the Hoover 
H. Wright who holds the lease which the judgment entered by this Court 
on September 24, 1959, directed the Secretary to cancel, which judgment 
was vacated by the Court of Appeals by order of January 11, 1960. 
2. Applicant is the real party in interest so far as property 
rights are concerned, since a judgment for plaintiffs would deprive the 
applicant, not the United States, of the lessee's interest in a valuable 
lease. 
3. The Court of Appeals by its order of January 11, 1960, has 
ordered that applicant be allowed to intervene on such conditions as 
this Court deems appropriate. 


4. Allowance of this motion will permit complete determination 


of the controversy. 
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[Filed February 2, 1960] 
ORDER ON MANDATE 

The defendants having appealed to the United States Court of 
Appeals for the District of Columbia Circuit from the judgment for the 
plaintiffs entered in this action on September 24, 1959, and the United 
States Court of Appeals for the District of Columbia Circuit having 
issued its order dated January 11, 1960, vacating the judgment appealed 
from and remanding the case to this court with directions to allow 
Hoover H. Wright to intervene upon such conditions as this court may 
deem appropriate and to take such further proceedings in this case as 
this court may deem appropriate, 

Now upon that order of the United States Court of Appeals for 
the District of Columbia Circuit, it is this 1st day of February 1960 

_ ORDERED, ADJUDGED AND DECREED that the judgment entered 

in this action on September 24, 1959, be and it is vacated and this court 
resumes jurisdiction of this action for the purposes stated in the order 
of the United States Court of Appeals for the District of Columbia Cir- 
cuit. 


/s/ Alexander Holtzoff 
United States District Judge 


i 


[Filed January 28, 1960] 
ANSWER OF INTERVENER 
For his answer, intervener Wright adopts and accepts the answer 
and defenses stated in the answer filed by the defendants in this action, 
except that intervener separately answers subdivisions L and M of 
Paragraph V of the complaint. In addition to the nine defenses set 
forth in defendant's answer, intervener sets forth a tenth defense. 


I 
Intervener's answer to subdivision L of Paragraph V of the com- 
plaint. Intervener admits that the quotation set out in subdivision L of 


Paragraph V of the complaint is from the January 22, 1958, decision 
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of the Director, Bureau of Land Management, but denies the correctness 
of the Director's statement as to policy and denies all other allegations 
of fact contained in subdivision L of Paragraph V. 
0 

Intervener's answer to subdivision M of Paragraph V of the com- 
plaint. Intervener admits that the quotation set out in subdivision M of 
Paragraph V of the complaint is from the January 22, 1958, decision of 
the Director, Bureau of Land Management. Intervener denies all other 
allegations in subdivision M of Paragraph V. 

Tenth Defense 

Intervener alleges that the only issue presented to and decided 
by the defendants in the administrative proceedings before the defen- 
dants was whether the lands in suit were available for oil and gas leas- 
ing under the laws of the United States at the time plaintiff Paine filed 
lease offer NM 011453; and that the question of Paine's statutory pri- 
ority and qualifications was never presented to or considered or decided 
by the defendants and is not an issue in this case. 

If this Court concludes that the issue of statutory priority and 


qualifications of plaintiff Paine is before it, then for a tenth defense, 


intervener alleges as follows: 
The administrative record discloses that at the time plaintiff 
Paine filed oil and gas lease offer NM 011453, he was not qualified to 
hold a federal oil and gas lease for the lands covered by that/|offer be- 
cause he was not the real party in interest, but in violation of law was 
acting for. the five DeBusk plaintiffs or some of them; that Paine did 
not disclose to the Secretary of the Interior that he was acting for 
others; and that the Department of the Interior was not furnished with 
the proof required by law to establish the statutory qualifications of 
all persons with an interest in lease offer NM 011453. 


[Filed February 15, 1960] 


ORDER GRANTING HOOVER H. WRIGHT LEAVE 
TO INTERVENE AS A PARTY DEFENDANT 


Upon consideration of the motion of Hoover H. Wright to inter- 
vene as a party defendant, and the Court of Appeals by order of Jan- 
uary 11, 1960, having directed that Hoover H. Wright be allowed to 
intervene, and the Court being duly advised in the premises, it is 


ORDERED that the motion of Hoover H. Wright for leave to 
intervene be and the same is hereby granted, and it is further 


ORDERED that Hoover H. Wright file forthwith as his answer, 
the original of the proposed answer, a copy of which was annexed to 
his motion for leave to intervene. 


Dated this 15 day of February, 1960. 


/s/ Luther W. Youngdahl 
Judge 
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[Filed February 16, 1960] 
MOTION FOR SUMMARY JUDGMENT 

The plaintiffs, by their attorneys, hereby move the Court to enter 
summary judgment for the plaintiffs, and in support of said motion, the 
plaintiffs refer the Court to the pleadings on file and such affidavits, 
stipulations and admissins as may be on file herein at the time of the 
hearing of this motion, all in accordance with the Rules of Civil Pro- 
cedure. 

The grounds of said motion are that there is no genuine issue as 
to any material fact and the plaintiffs are entitled to the judgment as a 
matter of law. 

A Memorandum of Points and Authorities is attached hereto, in 
accordance with the Rules of this Court. 


[Filed February 18, 1960] 


ORDER GRANTING AMENDMENT 
TO PRAYER OF COMPLAINT 


Upon consideration of the motion of the plaintiffs to amend the 
prayer of complaint and the defendants and intervenor having consented 
to such motion and the Court being fully advised in the premises, it is 

ORDERED that the motion be and the same is hereby granted, 


and that the prayer of complaint of the plaintiffs be and it hereby is 


amended to be as follows: 

WHEREFORE, the plaintiffs pray that this Court 
declare that the land formerly in oil and gas leases Las 
Cruces 028785 D and E was available for non-competitive 
oil and gas leasing on March 31, 1953, that the application 
to lease New Mexico 011453 filed by the plaintiff Eugene 
C. Paine be reinstated by the defendants, and that such 
other and further relief be granted as is proper in the 
premises. 

Dated this 18 day of February, 1960. 
/s/ Edward M. Curran, Judge 
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INTERVENER'S MOTION FOR SUMMARY JUDGMENT 
AND RESPONSE TO PLAINTIFFS' MOTION 
FOR SUMMARY JUDGMENT 


Intervener Hoover H. Wright, by his attorney, on the exhibits 
numbered 1 through 29, annexed to the stipulation of the parties filed 
February 19, 1960, on the documents annexed to the stipulation dated 
May 19, 1959, between the plaintiffs and defendants, which stipulation 
this intervenor adopts, and on the pleadings and record in this case, 
and there being no genuine issue of fact, moves the Court, pursuant to 
Rule 56, F.R. Civ. P., for summary judgment of dismissal. 

For his response to plaintiffs’ motion for summary judgment the 
intervener adopts the brief in support of this motion for summary judg- 
ment. 


A brief in support of this motion is annexed hereto. 


* * * * * 


[ Filed February 19, 1960 | 
STIPULATION 

It is hereby stipulated by the parties hereto, through their 
respective attorneys, for the purpose of this case and no other, that 
the following documents, copies of which are marked Intervener's 
Exhibits 1 through 29 and attached hereto, are true copies of the 
originals which they represent and may be received in evidence sub- 
ject to the right of any party to object on grounds of relevancy and 
materiality, except that items 10, 11, 16 and 17 are not hereto annexed 


since they are now in the record: 


Exhibit Date Document From 
1951 


1/26 Decision, BLM, Las Cruces 
028785, Mac T. Anderson et al. 


2/16 Letter re: LC 028785 Reese, McCormick, BLM, Santa 
& Lusk Fe, New 
Mexico 
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Exhibit Date Document 
1951 


11/8 Decision, BLM, Las Cruces 
028785-A, -C, -D, and -E, 
Nettie DeBusk et al. 

1953 


2/18 Letter re: LC 028785-A, Thomas F. Lewis E. Hoffman, 
-D, and -E McKenna Chief of Minerals, 
BLM 


3/9 Relinquishment of LC (Mrs.) Nettie 
028785-D. Filed March DeBusk 
26, 1953 


3/25 Relinquishment of LC (Mrs.) Bessie 
028785-E. Filed March Acrey 
26, 1953 


3/25 Letter transmitting Item 5. Thomas F. James A. DeLany, 
McKenna Manager, ta Fe 
Land Offic 


3/25 Letter transmitting Item 6. Thomas F. James A. DeLany, 
McKenna Manager, ta Fe 
Land Office 


3/31 Lease offer NM 011453 Eugene C. 


(Filed) ; Paine 
4/2 Page from Serial Register Annexed to stipulation 
No. LC 028785-D, Land dated 5/19/59, as Exhibit 
Office, Santa Fe, New 
Mexico 


Page from Serial Register Annexed to stipulation 
No. LC 028785-E, Land dated 5/19/59, as Exhibit 
Office, Santa Fe, New 
Mexico 


Decision, Manager, Santa Eugene C. 
Fe Land Office, NM 011453 et al 


Decision, Manager, Santa Eugene C. 
Fe Land Office, NM 011453 


Decision, BLM, LC 028785-D, Mrs. Nettie 
Lease canceled on relinquish- DeBusk 
ment filed March 26, 1953 


Decision, BLM, LC 028785-E, Mrs. Bessie Acrey, 
Lease canceled on relinquish- c/o Thomas F. McKenna 
ment filed March 26, 1953 


Page 193 of tract book cover- Annexed to stipulation 
ing E/2NE/4, sec. 1, T. 17 S., dated 5/19/59 as Ex. 6 
R. 29 E., N.M.P.M. (LC 

028785-E) 


Feb. 19, 1960 Stipulation (Continued) 
1953 
9/10 


Exhibit 
17 


Document 


Page 194 of tract book 
covering W/2NW/4, NE/4, 
Sec. 6, T. 175S., R. 30 E., 
N.M.P.M. (LC 028785-D) 


Lease offer NM 013814 


Assignment of Item 9 offer 
to lease as to SE/4NE/4, 
sec. 1, T..175S., R. 29 E., 
N.M.P.M. containing 40 
acres, more or less. Filed 
May 6, 1954. 


Assignment of Item 9 offer 
to lease as to NE/4, sec. 6, 
T. 175S., R. 30 E., N.M.P.M., 
containing 160 acres, more 
or less. Filed May 6, 1954. 


Assignment of Item 9 offer 
to lease as to W/2NW/4, 
sec. 6, T. 17S., R. 30 E., 
and NE/4 NE/4, sec. 1, T. 
17 S., R. 29 E., N.M.P.M., 
containing 120 acres, more 
or less. Filed May 6, 1954. 


Brief for protestants 
Eugene C. Paine et al. 


3/29 


Decision, Manager, Santa 
Fe Land Office, NM 011457, 
011453, 011456, Emma T. 
Russell, Eugene C. Paine, 
O. H. Randel. 


Decision, Manager, Santa 
Fe Land Office, NM 011457, 
etc., Eugene C. Paine et al., 
"Protest Dismissed" 


Appeal brief for appellants 
Eugene C. Paine et al., 
before the BLM 


Decision, Director, BLM, 
Eugene C. Paine, NM 011453, 


"Action of Manager Affirmed” 
Brief of the appellants Eugene 


C. Paine and interveners be- 
fore secretary of the Interior 


From 


Annexed to stipulation 
dated 5/19/59 as Ex. 7 


Hoover H. 
Wright 


Manuel DeBusk 
and 
Edith DeBusk 


Eugene C. 
Paine and 
wife 


Woodrow DeBusk 
and 
Monroe DeBusk 


Note: Also annexed as 
Exhibit "A" of complaint. 


Note: Also annexed as 
Exhibit "B" of complaint. 


Note: Also annexed as 
Exhibit "C" of the complaint 
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Exhibit Date Document 


28 5/20 Statement of appellee, Hoover 
H. Wright, before the Secretary 
of the Interior 

29 8/21 Decision, Acting Solicitor of 
the Interior, Eugene C. Paine, 
A-27632 


* * 


[ Filed February 19, 1960] 
Exhibit 1 


UNITED STATES Las |Cruces 
DEPARTMENT OF THE INTERIOR 028785 
BUREAU OF LAND MANAGEMENT "ADM:HKS" 
Washington 25, D.C. 
DECISION 
January 26, 1951 
Mac T. Anderson L. A. Smith A Oil and |Gas 
Maryland Casualty Company Stuart Lemon 
W. B. Acrey Nettie DeBusk 


Bessie Acrey Monroe DeBusk 
W. R. MacKenzie Woodrow DeBusk 


Assignments Approved in Part. 
Additional Evidence Required. 


Reference is made to oil and gas lease Las Cruces 028785 issued 
under date of December 31, 1938, to Louis J. Root for an initial term of 


five years embracing 2536.94 acres. Under an assignment Eee by 


o Mac T. 
Anderson and the lease obligations are covered by his $5000 bond executed 
September 25, 1942, by the Maryland Casualty Company as surety. Various 
portions of the lease area have been assigned by Anderson, some of which 


the Department January 8, 1943, record title was transferred 


have heretofore been approved, several denied approval for failure of the 
assignees to comply with oil and gas regulations, whilc several others are 
still pending in the record awaiting further action. The land now covered 
by this lease which is in its extended term by reason of production, is 
described as follows: 
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T.17 S., R.29E., 
Sec. 1, E 1/2 E 1/2, SW 1/4 NE 1/4, W 1/2 SE 1/4, 
$ 1/2 NW 1/4, SW 1/4; 
Sec. 12, N 1/2, $ 1/2 SW 1/4, N 1/2 SE 1/4, SW 1/4 
SE 1/4. 


S., R. 30 E., 

Sec, 6, N 1/2, SW 1/4, NW 1/4 SE 1/4; 
Sec. 7, S$ 1/2, W 1/2 NW 1/4; 

Sec. 8, NW 1/4 NW 1/4. 


The assignments involving record title to part of the above 
described area which are still pending in the record are as follows: 
1. Filed June 4, 1945. Assignment dated April 1, 1945, by Ander- 


son in favor of W. B. Acrey, Idalou, Texas, a single man, and Bessie 


Acrey, 2730 Elm Street, Little Rock, Arkansas, a widow, covering only 
the NE 1/4, W 1/2 W 1/2 sec. 6, T. 17S., R. 30 E., E 1/2 E 1/2 sec. 1, 
SW 1/4 SW 1/4 sec. 12, T. 17S., R. 29 E. 

2, Filed August 7, 1945. Assignment dated June 28, 1945, by W. 


B. Acrey and Bessie Acrey, in favor of W. R. MacKenzie, Artesia, New 
Mexico, L. A. Smith, 437 East Anaheim Street, Long Beach, California, 
and Stuart Lemon, 1600 East Pacific Coast Highway, Long Beach, Cali- 
fornia, in the respective proportions of undivided 1/2, 1/4 and 1/4 inter- 
ests covering only the W 1/2 SW 1/4 sec. 6, T. 17S., R. 30 E. 

3. Filed November 17, 1949. Assignment dated August 17, 1949, 
by Bessie Acrey in favor of Woodrow DeBusk, c/o Reese & McCormick, 
Bujac Building, Carlsbad, New Mexico, of the undivided 1/2 lease interest 
covering only the NE 1/4 SE 1/4 sec. 1, T. 175S., R. 29 E. 

4. Filed November 17, 1949. Assignment dated August 17, 1949, 
by Nettie DeBusk, 310 Boulevard Building, Dallas, Texas, in favor of 
Monroe DeBusk, c/o Reese & McCormick, Bujac Building, Carlsbad, New 
Mexico, of an undivided 1/2 lease interest covering only the NE 1/4 
SE 1/4 sec. 1, T. 17S., R. 29 E. 

5. Filed December 16, 1949. Assignment dated August 17, 1949, 
by and between Bessie Acrey and Nettie DeBusk of their undivided 1/2 
lease interest each to the other, and partitioning their respective interests 
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in the lands involved to the end that each may own in severalty the 
specific tracts described as follows: 
Nettie DeBusk - NE 1/4 Sec. 6, T. 175S., R. 30 E. 


Bessie Acrey - E1/2NE1/4 Sec.1, T.17S., R. = E. 
W 1/2 NW 1/4 Sec. 6, T. 17S., R. 30 E. 


Under the oil and gas regulations (43 CFR 192.143) when an 
assignment is made of all or part of the record title to acreage ina 
lease, the assigned area becomes segregated into a separate and dis- 
tinct lease, the assignee becoming a lessee of the Government as to the 
particular segregated area and is bound by the terms of the lease as 
though he had obtained the lease through an application filed in his own 
name, which assignment after its approval forms the basis of|a new 


record. As a result of the assignments above described, the leasehold 


interest is segregated as follows: 


W 1/2SW1/4 Sec. 6, T. 175S., R. 30 E., to be held by MacKenzie, 
1/2 interest; Smith 1/4 interest; Lemon 1/4 interest. 


NE 1/4SE 1/4 Sec. 1, T. 175S., R. 29 E., to be held by| Woodrow 
DeBusk 1/2 interest; Monroe DeBusk 1/2 interest. 


NE 1/4 Sec. 6, T. 17 S., R. 30 E., to be held by|Nettie 
DeBusk. 


E1/2NE 1/4 Sec. 1, T. 17S., R. 29 E. and W 1/2 NW 1/4 Sec. 6, 
T.175S., R 30 E., to be held by Bessie Acrey. 


SE 1/4 SE 1/4 Sec. 1, SW 1/4 SW 1/4 Sec. 12, T. 17S., R. 29 E., 
retained by W. B. Acrey and Bessie Acrey. 


S 1/2 NW 1/4, SW 1/4, SW 1/4 NE 1/4, W 1/2 SE 1/4 Sec. 1, N 1/2, 
SE 1/4 SW 1/4, N 1/2 SE 1/4 and SW 1/4 SE 1/4 
Sec. 12, T. 175S., R. 29 E.; E 1/2 W 1/2, NW 1/4 
SE 1/4 "sec. 6, S 1/2, WwW 1/2 NW 1/4 Sec. 7, NW 1/4 
NW 1/4 Sec. 8, T.175S., R. 30 E., retained by 
Anderson. 


The records show that satisfactory evidence of the qualifications 
and holdings of assignees W. B. Acrey and Bessie Acrey was furnished 


at the time assignment numbered 1 was filed, together with their accept- 
able $5000 bond executed April 26, 1945, by the Maryland Casualty Com- 
pany as surety to cover the obligations of the assigned area. Under date 
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of September 7, 1945, the assignment was completed by the filing of 
consent of the surety'on Anderson's bond to the partial transfer described 
and its agreement to remain bound under the lessee's bond for the land 
retained by Anderson. Since this assignment appears complete in all 
respects, it is approved effective as of September 1, 1946, in accordance 
with Departmental instructions of September 23, 1946. The Manager will 
give a new serial number to the area segregated by approval of the assign- 
ment of which this office should be advised by special letter as well as the 
Regional Administrator, Region V, to whom an approved counterpart of the 


assignment has been'sent. An approved counterpart of the assignment is 


also attached for Bessie Acrey. 

As to assignment numbered 2, the records show that acceptable 
evidence of the qualifications of each of the three assignees named therein 
has been furnished, together with a satisfactory $5000 bond executed in 
their favor under date of August 18, 1945 (filed September 7, 1945), by the 
American Employers Insurance Co. as surety to cover the obligations of 
the assigned tracts. Since this assignment also appears complete in all 
other respects, it is hereby approved effective as of September 1, 1946, 
pursuant to Departmental instructions of September 23, 1946. The Mana- 
ger will give a new serial number to the acreage segregated by this 
approved assignment, of which this office should be advised by special 
letter as well as the Regional Administrator, Region V, to whom an approved 
counterpart of the assignment has been sent. An approved counterpart there- 
of is also attached for the assignees in care of MacKenzie. 

With respect to assignments numbered 4 and 5, the record does not 
contain documentary evidence showing the transfer of any interest in this 
lease to Nettie DeBusk. However, in a letter dated April 17, 1950, address- 
ed to the New Mexico field office of this Bureau, by Messrs. Chappell & 
Chappell, Lubbock, Texas, concerning the status of the Acreys bond, the 
statement is made that Nettie DeBusk inherited from her brother W. B. 
Acrey, his undivided 1/2 lease interest. This statement is not sufficient 
evidence of successorship and before Mrs. DeBusk or her assigns may be 
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recognized as leaseholders, it will be necessary that there be filed in 
the case record the appropriate showing required under section 192.42(b) 
of the oil and gas regulations (see Circular 1730 attached). 
The assignments numbered 3, 4 and 5 are further incomplete in 
that the Maryland Casualty Company as surety on the bond of} April 26, 
1945, originally furnished by the Acreys to cover the obligations of the 
lands conveyed under assignment numbered 1, has not filed its consent 
to the subsequent transfer of interest indicated herein nor its agreement 
to remain bound for the unassigned acreage included in that bond. Since 
an undivided one-half interest in the unassigned acreage will |be held by 
Nettie DeBusk in the event she furnishes satisfactory proof of inheritance 
from the deceased recognized owner W. B. Acrey, the surety!s consent 


to the substitution of this assignee in place of the deceased co-principal 


named should also be furnished. If the acreage to be held by|Bessie 
Acrey alone is to remain covered by that bond, a statement from the 
surety to that effect must also be filed. Neither have assignees Woodrow 
and Monroe DeBusk furnished bond coverage for the acreage |shown to 
be jointly held by them. 
As heretofore stated, a holder or holders of any segregated lease 
is bound by the terms thereof which includes bond maintenance under 
certain circumstances. The amount of bond required depends upon the 
drilling status or geologic conditions of the particular land involved. If 
production is being obtained or drilling operations are being conducted or 
contemplated upon any segregated area, the holder thereof must furnish 
a $5000 corporate surety bond; if there are no producing wells and no 
drilling is in progress or contemplated, then a bond in the sum of at 
least $1000 must be filed if any part of the segregated area is within 
the known geologic structure of a producing oil or gas field. [In this 
connection, the records show that the land assigned to Woodrow and 
Monroe DeBusk, as well as the unassigned portions retained jointly by 
Bessie Acrey and Nettie DeBusk as heir of W. B. Acrey, are within the 
limits of the known geologic structure of the Anderson field, but the 
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areas shown to be held separately by Nettie DeBusk and Bessie Acrey do 
not appear to be included within the known geologic structure of any produc- 
ing oil or gas field. 

Under date of December 29, 1950, the Geological Survey furnished 
this office a report relative to the drilling status of the entire area 
covered by lease 028785, from which it appears that the segregated 
lease held by MacKenzie, Smith and Lemon, that to be held jointly by 
Bessie Acrey and Nettie DeBusk as heir of W. B. Acrey, as well as the 
lease area retained by Anderson, all contained producing wells, and in 
view thereof the respective lease holders are required to maintain bonds 


in the sum of $5000 to cover the obligations of their respective leases. 


No wells are shown to have been drilled on any of the other segregated 
leases. It therefore appears that Woodrow and Monroe DeBusk must also 
furnish a bond in at least the sum of $1000, since the land assigned to 
them is within the known geologic structure of a producing oil or gas 
field, and a form of bond is attached for their use. No bond coverage is 
required in connection with the segregated leases to be held separately 
by Nettie DeBusk and Bessie Acrey, prior to the commencement of drill- 
ing operations on their respective areas or the designation of any part 
thereof as being within the known geologic structure of a producing oil 
or gas field. 

On the basis of the record as it now stands, assignments numbered 
3, 4 and 5 may not be approved and segregation effected until they are 
completed by the filing of all additional evidence indicated herein. Accord- 
ingly, 30 days from receipt of this decision are allowed the parties in 
interest within which to file direct in this office the additional evidence 
necessary to complete the respective assignments, failing in which 
approval thereof will be denied without further notice and such action 
taken in the case as the facts may warrant. The right of appeal is allowed. 


/s/ William Zimmerman 
Assistant Director 


i 
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[Received Bureau of Land Management 
Land and Survey Office, Santa Fe, N.M., 
February 20, 1951] 


REESE, McCORMICK and LUSK 
George L. Reese, Jr. Attorneys at Law, 
Don G. McCormick Bujac Building 
Thomas E. Lusk Carlsbad, New Mexico 


E . Pai 
ugene C. Paine February 16, 19 
Bureau of Land Management 
Santa Fe, New Mexico 
Re: LC 028785 


Gentlemen: 


You will please refer to your Decision of 26 January 
1951, relative to certain assignments under the above 
numbered lease. 


On behalf of Bessie Acrey, Nettie DeBusk, Monroe De- 
Busk, and Woodrow DeBusk, we are enclosing herewith 
a certified copy of "Order Approving Final Account and 


Report," filed in the Estate of W. B. Acrey, No. 1391, in 
the Probate Court of Eddy County, New Mexico. 


This is to satisfy your requirements on assignments 4 
and 5 as listed in the opinion referred to above, and will 
show that Nettie DeBusk inherited an undivided 1/2 of the 
leases from W. B. Acrey, deceased, who died on 7 August 
1946, 


The Ward Insurance Company of Artesia, New Mexico, 
which is the local agent for Maryland Casualty Company, 
are now in the process of meeting all requirements set 
forth in the above decision involving bonds, and you will 
hear from this concern in due course. A $1,000 bond 
will be filed by Woodrow DeBusk and Monroe DeBusk, 
and the necessary consents as to the other bonds will be 
obtained. 


Yours very truly, 
REESE, McCORMICK AND 
By /s/ Don G. McCormick 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

Washington 25, D.C. 


Las Cruces 

028785A 

028785C 

028785D 

028785E 

"ADM:HKS" 
DECISION 


November 8, 1951 


Nettie DeBusk | Woodrow DeBusk : Oil and Gas 
Bessie Acrey Monroe DeBusk : 


Assignments Approved 

Reference is made to oil and gas lease Las Cruces 028785A created 
by approved assignments out of lease 028785 in favor of W. B. Acrey and 
Bessie Acrey embracing as it now stands the NE 1/4, W 1/2 NW 1/4 Sec. 
6, T.17S., R. 30 E., E 1/2 E 1/2 Sec. 1, SW 1/4 SW 1/4 Sec. 12, T. 17 
S., R. 29 E., N.M.P.M. The lease obligations are covered by lessees' 
$5000 bond executed April 26, 1945, by the Maryland Casualty Company 
as surety. 

The lease interest of W. B. Acrey (deceased) is now held by his 


sister, Mrs. C. H. DeBusk (also known as Nettie DeBusk), under decree 
of distribution dated June 17, 1948, a certified copy of which was filed 


with the record under date of February 20, 1951. The pending assign- 
ments of the lease acreage in connection with which additional evidence 
was required by office decision of January 26, 1951, have been completed 
in accordance with the regulations and are hereby approved as follows: 


1. Filed November 17, 1949. Assignment dated August 17, 1949, 
by Bessie Acrey in favor of Woodrow DeBusk, c/o Reese & 
McCormick, Bujac Building, Carlsbad, New Mexico, of an 
undivided 1/2 lease interest covering only the NE 1/4 SE 1/4 
Sec. 1, T. 17S., R. 29 E. 
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2. Filed November 17, 1949. Assignment dated August 17, 1949, 
by Nettie DeBusk, 310 Boulevard Building, Dallas, Texas, in 
favor of Monroe DeBusk, c/o Reese & McCormick, Bujac 
Building, Carlsbad, New Mexico, of an undivided 1/2 lease 
interest covering only the NE 1/4 SE 1/4 Sec. 1, T. 17S., 
R. 29 E. 


Filed December 16, 1949. Assignment dated August 17, 1949, 
by and between Bessie Acrey and Nettie DeBusk of their un- 
divided 1/2 lease interest each to the other, and partitioning 
their respective interests in the lands involved to the end 


that each may own in severalty the specific tracts described 


as follows: 
Nettie DeBusk - NE 1/4 Sec. 6, T. 17 S., R. 30 E. 
Bessie Acrey - E 1/2 NE 1/4 Sec. 1, T. 17S., RJ 29 E. 


W 1/2 NW 1/4 Sec. 6, T. 17 S., R. 30 E. 
As a result of these assignments, the leasehold estate is segregated 
into four separate leases further identified below: 
New lease 028785C embracing the NE 1/4 SE 1/4 Sec. 1, 
T. 175S., R. 29 E., held by Woodrow DeBusk and Monroe De- 
busk as to undivided 1/2 interest each, The obligations|of 
this lease are covered by assignees' $1000 bond executed 
February 22, 1951, by the Maryland Casualty Company as 
surety, which bond was filed under date of March 21, 1951. 
New lease 028785D embracing NE 1/4 Sec. 6, T. 175S., 
R. 30 E., held by Nettie DeBusk. 
New lease 028785E embracing E 1/2 NE 1/4 Sec. 1, 
T.175S., R. 29 E., and W 1/2 NW 1/4 Sec. 6, T. 17S., R. 
30 E., held by Bessie Acrey. 


The lease area retained by Nettie DeBusk and Bessie Acrey 
described as SE 1/4 SE 1/4 Sec. 1, SW 1/4 SW 1/4 Sec. 12, T! 175., 
R. 29 E. will continue to be identified under parent lease 028785. Under 
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date of March 21, 1951, the Maryland Casualty Company filed consent to 
the substitution of Nettie DeBusk as co-principal with Bessie Acrey on 


the outstanding lease bond of record and agreed to remain bound there- 
under for the segregated leases held separately by each co-principal as 
well as for the parent lease jointly held by them. 

The effective approval date of all assignments herein is March 31, 
1951, being the first day of the lease month following the date satisfactory 
bond coverage was filed, as provided by the regulations 43 CFR 192.140. 
An approved counterpart of each assignment is attached for the respective 
assignees. 


/s/ William Price [?] 
Assistant Director 


[ Filed February 19, 1960] Exhibit 4 


[Recv'd BLM THOMAS F. McKENNA 
Feb. 20, 1953] Attorney-at-Law 
Rooms 136-137 Sena Plaza 
Santa Fe, New Mexico 


February 18, 1953 


Mr. Lewis E. Hoffman 
Chief, Branch of Minerals 
Bureau of Land Management 
Department of the Interior 
Washington 25, D.C. 

Re: LC_028785-A - Producing 

LC 028785-D - Nonproducing 
Dear Mr. Hoffman: | LC 028785-E - Nonproducing 

I have sent you a night telegram concerning the matter which I 

will mention herein, and this telegram will most likely reach you prior 
to the receipt of this letter. LC 028785-A, a producing lease, is owned 
by Bessie Acrey and Nettie DeBusk. LC 028785 D and E, both non- 
producing, are owned by the same two people. By decision of the Bureau 
of Land Management of November 8, 1951 under the A lease, the Bureau 


approved a partition assignment between Bessie Acrey and Nettie DeBusk, 
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thus creating the D and E leases. The D lease covers the NE 


Sec. 6, T. 17 S, R. 30 E, owned by Bessie Acrey, and the E lea 


by Nettie DeBusk covers the E 1/2 NE 1/4, Sec. 1, T. 178, R 
the W 1/2 NW 1/4 of Sec. 6, T. 17S, R. 30 E. 


1/4 of 
se owned 
. 29 E, and 


The record will show that Nettie DeBusk inherited her interest as 
the heir of W. B. Acrey. After the estate was settled or during the course 
of the estate proceedings, Nettie DeBusk and Bessie Acrey wished to 


segregate and partition part of their land, thus resulting in the partition 


assignment and the D and E leases. 


Just recently Bessie Acrey and Nettie DeBusk have realized the 
fact that the D and E leases will not be extended beyond the date of March 
31, 1953, which is two years after the date that the partition assignment 


was approved. I presume that if they had known the effect of 


and that no preference right or extension would be available, 
assignment would not have been made. Now the parties wish 
action and have all the land placed back under the A lease so 
land will be extended by virtue of production in the A lease. 

You will note that in the A, D and E leases all the part 
same, and I would like to make Cross-assignments of undivi 


their action 
the partition 
to undo the 
that all the 


S are the 


i 
si interests 


from DeBusk to Acrey on the E lease, and from Acrey to DeBusk on the D 


lease, so that both leases will be owned by both parties in the 
of undivided 1/2 interests. Then the procedure that I have in 
have Bessie Acrey and Nettie DeBusk join in a petition to hav 
E leases consolidated with A, 

I would like to point out that this would be an uncomplic 


proportions 
mind is to 
e the D and 


ated consoli- 


dation since all the parties are the same, I would also like to point out that 


the parties did not realize the significance of their partition assignment 


creating the D and E leases, and I would also like to mention 


that the D 


and E leases are not on structure and, of course, by consolidating the 


leases with A the Government would be in a superior position so far as 


rental is concerned. It is also my understanding that the A lease was 


producing prior to the time that the partition assignment was 
ing the D and E leases, 


made creat- 
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I would sincerely appreciate it if you would let me know by telegram 
collect if this consolidation will be allowed by the Bureau of Land Manage~- 
ment. I dislike asking for such information in such a hurry but you can 
see that time is very short in this matter. 

Yours very truly, 


TMcK:GH /s/ Thomas F. McKenna 


[ Filed February 19, 1960] Exhibit 5 


[Received Bureau of Land Management Region V, 
Santa Fe, New Mexico March 26, 1953] 


March 9, 1953 


I, Mrs. Nettie DeBusk, hereby wish to relinquish my oil and gas lease 
LC 028785-D covering 
The N.E. 1/4 of Section 6, Township 17 South, 
Range 30 East, Eddy County, New Mexico. No 
workmen remain unpaid. 
/s/ (Mrs.) Nettie DeBusk 
Surrender filed March 26, 1953, and lease canceled as of that date. 


/s/L. E. Hoffman, 
Chief, Division of Minerals 


[ Filed February 19, 1960] Exhibit 6 


{Received Bureau of Land Management Region V, 
Santa Fe, New Mexico March 26, 1953] 


March 25, 1953 
I, Mrs. Bessie Acrey, hereby wish to relinquish my oil and gas lease 
LC 028785-E, covering the E 1/2 NE 1/4 of Sec. 1, T. 17 S, R. 29 E and 
the W 1/2 NW 1/4 of Sec. 6, T. 17S, R. 30 E. No workmen remain unpaid. 
/s/ (Mrs.) Bessie Acrey 
Surrender filed March 26, 1953, and lease canceled as of that date. 


/s/L. E. Hoffman, 
Chief, Division of Minerals 
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[Recv'd BLM, Region V, Santa Fe, N.M., March 26, 1953] 
March 25, 1953 


Mr. James A. DeLany 
Manager 

Land and Survey Office 
Santa Fe, New Mexico 


Dear Sir: Re: LC 028785-D 
Herewith please find enclosed the relinquishment 
of the above lease, a nonproducing lease, the relin- 
quishment being signed by the lessee, Mrs. Nettie 
DeBusk. 
Yours very truly, 
/s/ Thomas F, McKenna 


[ Filed February 19, 1960] Exhibit 8 


[Recv'd BLM, Region V, Santa Fe, N.M., March 26, 1953] 
March 25, 1953 


Mr. James A. DeLany 
Manager 

Land and Survey Office 
Santa Fe, New Mexico 


Dear Sir: Re: LC 028785-E 
Please find enclosed the relinquishment of the 
above lease, a nonproducing lease, the relinquishment 
being signed by the lessee, Mrs. Bessie Acrey. 
Yours very truly, 
/s/ Thomas F, McKenna 
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[Recv'd BLM, Santa Fe, N.M. Mar. 31, 1953] 


Office: New Mexico 
Serial No.: 011453 
Receipt No.: 


OFFER TO LEASE AND LEASE FOR OIL AND GAS 
(Sec. 17 Noncompetitive 5-Year Public Domain Lease) 


This Offer Will be Rejected and Returned to the Offeror and Will Afford 
The Offeror no Priority if it is Not Properly Filled in and Executed 
Or if it is not Accompanied by the Required Documents or Payments. 
See Item 9 of General Instructions. 


(Fill in on a typewriter or print plainly in ink and sign in ink) 


Name: Eugene C. Paine 
Number and Street: Bujac Building 
City and State: Carlsbad, New Mexico 


hereby offers to lease all or any of the lands described in item 2 that are 
available for lease, pursuant and subject to the terms and provisions of 

the act of February 25, 1920 (41 Stat. 437, 30 U.S.C. sec. 181), as amended, 
hereinafter referred to as the act, and to all reasonable regulations of the 
Secretary of the Interior now or hereafter in force, when not inconsistent 
with any express and specific provisions herein, which are made a part 
hereof. 


* * * * * 


[Land description is the same as the one inthe judgment. The terms 


and provisions of the lease offer are not in controversy. ] 


[Filed February 19, 1960] 


Exhibit 10 
DATE 


_ | Aens- say oy 
| 


" 


Gerial No.) 


Le_028785=p 


(Kind of entry and acts) 


0&G assgt out of LC 028785-A 


(Hameo and address) 
Nettie DeBusk 
310 Boulevard Building 
Dallas, Texas 


-a-ls3| (RL: 


T. 17 Se, Re SY Eey NMPM, 
Sec. 6: NEA 


containing 160 acres. | sae Lease term’d by oper. of 1 


ACTION TAKEN 


BIM decision "ADM:HKS" of 11/8/51 approves the following 
assignment out of Las Cruces 028785eA, 


Assignment dated 8/17/19, filed 12/16/h9, by and between 
Bessie Acrey and Nettie DeBusk of their undivided 1/2 
interest each to the other, and partitioning their rezpec- 
tive interests in the lands involved to the end that each 
may own in severalty the specific tracts described as 
follows: 


Nettie DeBusk = NEL Sece 6, T. 17 Sey Re 30 Bey NMPM = now 
Las Cruces 028785-D. 


Bessie Acrey - EANET Sec. 1, Fe 17 Sey Re 29 Eos WANWE of 
Sec. 65 T. 17 Sey Re. 30 Ecy NMPM - now Las 
Cruces 028785-E. 


aha being the first day of 


Assgts approved effective 
Gate satisfactery bowl 


aire 
age was filed 


Le 029 S-d > Su 


SAE fl 
dala. of the lowes’. To BLM, 11-26) 


LG 


1 bof vee £> 
“AH 


Center, Denver, 
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Exhibit 11 
— acne cates NOTATIONS 
ORG assgt out of IC 028785~A 1C028785=8 


(CHame and address) aa 7 =2/- ALE f: Z A 2 2 

owner ef fease LO ¢29785-& has Preference ight Lo 
Bessie Acrey : ex 

c/o Nettie DeBusk lasts the expiration ds ° ease. 


T. 17 Sey Re 29 Eo, NMPM, 
Sec. lz 

T. 17 Ses Re 30 Bes MPM, 
Sece 6: 8 C93 Lease term’d by oper. of law. dof 4-+>-53 


containing 160 acres. Ec ae A 


ACTION TAKEN 


Fa 
BIM decision "ADMHKS® of 11/8/51 approves the following 
assigment out of Las Cruces 028785+A: APR 4 


Assignment dated 8/17/49, filed 12/16/49, by and between 
Bessie Acrey and Nettie DeBusk of their undividéd 1/2 
interest each to the other, and partitioning their respec- 
tive interests in the lands involved to the end that .each 
may own in severalty the specific tracts described as 
follows: 


Nettie DeBusk - NEt Sec. 6, T. 17 Sey Re 30 Eo, NMPM, now 
Las Cruces 028785-D. 


Bessie Acrey - BanEt Sec. 1, T. 17 Sey Re 29 Eey was of 
Sec. 6, Te 17 Sey Re 30 Ecoy NMPM ~ now Las 
Cruces 028785-E~ 


pees 


Assgts approved effective 3/31/51, being the first day of 
_|tpe lease month f the date -satisfactary bond © 
Teaverage was filed. 


aa 
ei 
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Land & Survey Office 
Santa Fe, New Mexico 


Exhibit 12 


~ May 6, 1953 


DECISION 
x Oil and Gas 


Notice of Public Drawing 
To Determine Priority of Simultaneous Filings 


Notice is hereby given that the following listed offers to lease for 
oil and gas, embracing Lots 1, 2, 4, 5, S 1/2 NE 1/4, Sec. 6, T. 17S., 
R. 30 E., and Lot 1, SE 1/4 NE 1/4, Sec. 1, T. 17 S., R. 29 E,, NMPM, 
New Mexico, were filed in this office at 10:30 A.M., March 31, 1953. 


Name Serial No. . 


NM 011453 
NM 011454 
NM 011455 
NM 011456 
NM 011457 
NM 011458 
NM 011459 
NM 011460 
NM 011461 
NM 011462 
NM 011463 
NM 011464 
NM 011465 


Eugene C, Paine 
M. G. Livermore 
Louis J. Root 

O. H. Randel 
Emma T. Russell 
Gladys M. Schram 
Millicent Milner 
Mabel E. Todhunter 
H. C. Roberts 
Lawrence English 
Hazle L. Gentle 
Roy L. Flood 
Irene Todhunter 


In accordance with 43 CFR 191.10, you are hereby notified that 


these offers will be entered in a public drawing to determine 
of filing. 


priority 


The drawing will be held in this office at 2:00 P.M., May 20, 1953, 


in the manner provided by 43 CFR 295.8. 


/s/ J. A. DeLany 
Manager 
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Land & Survey Office 
Santa Fe, New Mexico 


May 20, 1953 
DECISION 
Oil and Gas 


Priority of Simultaneous Filings Determined by Public Drawing 
Pursuant to our Decision of May 6, 1953, a public drawing to 


determine the priority of the following simultaneously filed offers to 
lease for oil and gas, conflicting in whole or in part, was held in this 
office at 2:00 P.M., May 20, 1953, with the following results: 


Serial No. Offeror Priority No. Drawn 


NM 011457 Emma T. Russell 
NM 011461 H. C. Roberts 

NM 011454 M. G. Livermore 
NM 011458 Gladys M. Schram 
NM 011453 Eugene C. Paine 
NM 011462 Lawrence English 
NM 011464 Mary L. Flood 
NM 011460 Mabel E. Todhunter 
NM 011456 O. H. Randel 

NM 011455 Louis J. Root 

NM 011465 Irene Todhunter 
NM 011463 Hazle L. Gentle 
NM 011459 Millicent Milner 


OOAHUPWONE 


Action on the merits of the respective offers to lease will be taken 
in due course of business in the order of their indicated priority. 


/s/J. A. DeLany 
Manager 
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BUREAU OF LAND MANAGEMENT 028785D 
DECISION M:HKS 
Lessee: September 1, 1953 


Mrs. Nettie DeBusk Oil and gas. 
Idalou, Texas Relinquishment of all 
Surety snd address: of the leasehold filed: 


Maryland Casualty Co. March 26, 1953 

Baltimore, Maryland Lands relinquished: 
NE 1/4 sec.6, T.17S., 
R.30 E., N.M.P.M. 


LEASE CANCELED IN WHOLE OR PART 

In accordance with section 30b of the act of February 25, 1920 
(41 Stat. 437), as amended August 8, 1946 (60 Stat. 950, 956, 30 U.S.C. 
sec. 187b), this lease is canceled as to the land relinquished effective 


as of the date of the filing of the relinquishment, subject to the continued 
obligation of the lessee and his surety to make payment of all accrued 


rentals or royalties and to place all wells on the lands relinquished in 
condition for suspension or abandonment in accordance with the applica- 
ble lease terms and regulations. 
A partial relinquishment does not release the surety from any 
obligation under the bond with respect to the lands not relinquished. 


/s/ L. E. Hoffman 
Chief, Division of Minerals 


Original to lessee 
Copy to: 
Thomas F. McKenna 
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. Las Cruces 
BUREAU OF LAND MANAGEMENT 028785E 
DECISION M:HKS 
September 1, 1953 


Lessee: 
Mrs. Bessie Acrey Oil and gas. 
c/o Thomas F, McKenna Relinquishment of all of 
176 Sena Plaza the leasehold filed: 
Santa Fe, New! Mexico March 26, 1953 


Surety and address: Lands relinquished: 
Maryland Casualty Co. E 1/2 NE 1/4, Sec. 1, T. 
Baltimore, Maryland 17S., R. 29 E., W 1/2 


[ Stamp: Received BLM Land & Survey ashe s eee aan S., 
Office, Santa Fe, N.M., Sep. 4, 1953] 7 oy N.M.E. M. 


LEASE CANCELED IN WHOLE OR PART 
In accordance with section 30b of the act of February 25, 1920 
(41 Stat. 437), as amended August 8, 1946 (60 Stat. 950, 956, 30 U.S.C. 
Sec. 187b), this lease is canceled as to the land relinquished effective 


as of the date of the filing of the relinquishment, subject to the continued 


obligation of the lessee and his surety to make payment of all accrued 
rentals or royalties and to place all wells on the lands relinquished in 
condition for suspension or abandonment in accordance with the applicable 
lease terms and regulations, 
A partial relinquishment does not release the surety from any 
obligation under the bond with respect to the lands not relinquished. 


/s/L. E. Hoffman 
Chief, Division of Minerals 
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Office: New |Mexico 
Serial No.: 013814 
Receipt No.: 


OFFER TO LEASE AND LEASE FOR OIL AND GAS 
(Sec. 17 Noncompetitive 5-Year Public Doman Lease) 


This Offer Will be Rejected and Returned to the Offeror and Will Afford 
The Offeror no Priority if it is Not Properly Filled in an Executed 

Or if it is not Accompanied by the Required Documents on Payments. 

See Item 9 of General Instructions. 

(Fill in on a typewriter or print plainly in ink and sign in ink) 


Name: Mr. Hoover H. Wright 
Number and Street: P.O. Box 1681 
City and State: Santa Fe, New Mexico 


hereby offers to lease all or any of the lands described in item 2 that are 


available for lease, pursuant and subject to the terms and provisions of 
the act of February 25, 1920 (41 Stat. 437, 30 U.S.C. sec, 181), as amended, 
hereinafter referred to as the act, and to all reasonable regulations of the 
Secretary of the Interior now or hereafter in force, when not inconsistent 
with any express and specific provisions herein, which are made a part 
hereof. 

* * * * * 
[Land description is the same as the one in the judgment. The terms 

and provisions of the lease are not in controversy. ] 

* * * * * 
IN WITNESS WHEREOF, Offeror has duly executed this instrument this 
4th day of November 1953 

Witnesses 


/s/ Philip P. Lanagorti, Santa Fe, N.M. /s/ Hoover A. Wright 
/s/ Mary M. Gonzales, Santa Fe,. N.M. (Lessee signature) 


(Lessee signature) 


(Attorney-in-fact) 


This lease for the lands described in Item 3 above is hereby issued, sub- 
ject to the provisions of the offer and on the reverse side hereof 


Effective date of lease: THE UNITED STATES OF AMERICA 


September 1, 1953 By: /s/ Douglas Hennriques 
Date: Sept. 12, 1953 
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[ Filed February 19, 1960} Exhibit 19 
[Recv'd BLM, Santa Fe, N.M., May 6, 1954] 
ASSIGNMENT OF OFFER TO LEASE NM 011453 

THIS AGREEMENT made and entered into on the 29th day of March, 
1954, between EUGENE C. PAINE and LUCILLE A. PAINE, his wife, of 
Carlsbad, New Mexico, assignors, and MANUEL DeBUSK and EDITH 
DeBUSK, c/o DeBusk and DeBusk, Attorneys at Law, Rio Grande. National 
Building, Dallas, Texas, assignees, 

WHEREAS, under date of March 31, 1953 said Eugene C. Paine 
filed Offer to Lease NM 011453 covering the following described lands 
in the County of Eddy, State of New Mexico: 


T.17S., R. 29 E., N.M.P.M. 

Sec. 1; E 1/2 NE 1/4 

T.175S., R. 30 E., N.M.P.M. 

Sec. 6: W 1/2 NW 1/4, NE 1/4 
containing 320 acres more or less, 


such offer to lease having been filed with the Land and Survey Office, 


Bureau of Land Management, Department of the Interior, and being for 
an oil and gas lease for the described lands in accordance with the act 
of February 25, 1920, as amended; 

WHEREAS, the assignors are desirous of transferring any and all 
interest in said Offer to Lease to the above named assignees, and said 


assignees are desirous of securing such assignment, 

NOW, THEREFORE, in consideration of the sum of Ten Dollars 
($10.00) and other valuable consideration, the receipt of which is confessed 
and acknowledged, the assignors have and by these presents do hereby 
assign, transfer, set over and convey any and all of their right, title and 
interest in and to Offer to Lease NM 011453 to the above named assignee, 
their heirs, personal representatives and assigns, INSOFAR AS the said 
offer to lease covers the following described lands: 


T.175S., R. 29 E., N.M.P.M. 
Section 1: SE 1/4 NE 1/4 containing 40 acres more or less. 


The assignors state and warrant that they have not made any 
assignment of any part or all of Offer to Lease NM 011453 that would in 
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any manner conflict with the complete assignment herein made, and 
they further state and covenant to execute any additional instruments 
that may be necessary to perfect the complete assignment herein 
contemplated and made. 

/s/ Eugene C. Paine 

/s/ Lucille A. Paine His Wife 


[ Filed February 19, 1960] Exhibit 20 
[Recv'd BLM, Santa Fe, N.M., May 6, 1954] 
ASSIGNMENT OF OFFER TO LEASE NM 011453 

THIS AGREEMENT made and entered into on the 29th day of March, 
1954, between EUGENE C, PAINE and LUCILLE A. PAINE, his wife, of 
Carlsbad, New Mexico, assignors, and (MRS.) C. H. DeBUSK, c/o DeBusk 
and DeBusk, Attorneys at Law, Rio Grande National Building} Dallas, 
Texas, assignee, 

WHEREAS, under date of March 31, 1953, said Eugene (C. Paine 
filed Offer to Lease NM 011453 covering the following described lands 
in the County of Eddy, State of New Mexico: 


T.1758., R. 30 E., N.M.P.M. 

Sec. 6: NE 1/4, W 1/2 NW 1/4 
T.17S., R. 29 E., N.M.P.M. 

Sec. 1: E 1/2 NE 1/4 

containing 320 acres more or less, 


such offer to lease having been filed with the Land Survey Office, Bureau 
of Land Management, Department of the Interior, and being for an oil and 
gas lease for the described lands in accordance with the act of February 
25, 1920, as amended; 
WHEREAS, the assignors are desirous of transferring any and all 
interest in said Offer to Lease to the above named assignee, and said 


assignee is desirous of securing such assignment, 

NOW, THEREFORE, in consideration of the sum of Ten Dollars 
($10.00) and other valuable consideration, the receipt of which is con- 
fessed and acknowledged, the assignors have and by these presents do 
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hereby assign, transfer, set over and convey any andall of their right, 
title and interest in and to Offer To Lease NM 011453 to the above named 
assignee, her heirs, personal representatives and assigns, INSOFAR AS 
the said offer to lease covers the following described lands: 


T.175S., R. 30 E., N.M.P.M. 
Section 6: NE 1/4 containing 160 acres more or less. 


The assignors state and warrant that they have not made any 
assignment of any part or all of Offer to Lease NM 011453 that would 
in any manner conflict with the complete assignment herein made, and 
they further state and covenant to execute any additional instruments 
that may be necessary to perfect the complete assignment herein con- 
templated and made. 

IN WITNESS WHEREOF, the assignors have hereunto set their 
hands and seals on the day first above written. 

/s/ Eugene C. Paine 
/s/ Lucille A. Paine, His Wife 


$$ 


[ Filed February 19, 1954] Exhibit 21 
[Recv'd BLM, Santa Fe, N.M., May 6, 1954] 
ASSIGNMENT OF OFFER TO LEASE NM 011453 

THIS AGREEMENT made and entered into on the 29th day of March, 
1954, between EUGENE C. PAINE and LUCILLE A. PAINE, his wife, of 
Carlsbad, New Mexico, assignors, and WOODROW DeBUSK and MONROE 
DeBUSK, c/o DeBusk and DeBusk, Attorneys at Law, Rio Grande National 
Building, Dallas, Texas, assignees, 

WHEREAS, under date of March 31, 1953 said Eugene C. Paine 
filed Offer to Lease NM 011453 covering the following described lands 
in the County of Eddy, State of New Mexico: 


T.175S., R. 30 E., N.M.P.M. 

Sec. 6: NE 1/4, W 1/2 NW1/4 
T.175S., R. 29 E., N.M.P.M. 

Sec. 1: E 1/2 NE 1/4 

containing 320 acres more or less, 
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such offer to lease having been filed with the Land and Survey Office, 
Bureau of Land Management, Department of the Interior, and being for 
an oil and gas lease for the described lands in accordance with the act 
of February 25, 1920, as amended: 
WHEREAS, the assignors are desirous of transferring any and all 
interest in said Offer to Lease to the above named assignees, and said 


assignees are desirous of securing such assignment, 

NOW, THEREFORE, in consideration of the sum of Ten Dollars 
($10.00) and other valuable consideration, the receipt of which is con- 
fessed and acknowledged, the assignors have and by these presents do 
hereby assign, transfer, set over and convey any and all of their right, 
title and interest in and to Offer to Lease NM 011453 to the above named 
assignees, their heirs, personal representatives and assigns, INSOFAR 
AS the said offer to lease covers the following described lands: 


T.17S., R. 30 E., N.M.P.M. 
Sec. 6: W 1/2 NW 1/4 | 
T.17S., R. 29 E., N.M.P.M. | 
Sec. 1: NE 1/4 NE 1/4 Containing 120 acres more or less. 


The assignors state and warrant that they have not irae any 
assignment of any part or all of Offer to Lease NM 011453 that would 
in any manner conflict with the complete assignment herein made, and 


they further state and covenant to execute any additional instruments 
that may be necessary to perfect the complete assignment herein con- 
templated and made. 
IN WITNESS WHEREOF, the assignors have hereunto sat their 
hands and seals on the day first above written. 
/s/ Eugene C. Paine 
/s/ Lucille A. Paine His Wife 


| 
| 
| 
| 
| 
| 


oa 
fo>] 


[ Filed February 19, 1960] Exhibit 22 
IN THE MATTER OF: 

A Drawing held on May 20, 1953, 
Land and Survey Office, Santa Fe, 
Oil and Gas Offers NM 011457, 
011461, 011458, 011453, 011462, 
011464, 011460, 011465, 011463, 
011459. 


PROTESTANT: EUGENE C. PAINE 


INTERVENERS: 
(MRS.) C. H. DEBUSK 
MANUEL DEBUSK 
WOODROW DEBUSK 
MONROE DEBUSK 
EDITH DEBUSK 


ta 


BRIEF 


FOR 
PROTESTANT AND INTERVENERS 


INTRODUCTION 

A drawing to determine priority in the case of simultaneous filings 
for an oil and gas lease is a method long in use by the Department of the 
Interior and a method calculated by the Department to grant a fair and equal 
chance to all qualified participants. However, concealed and devious prac- 
tices by some participants can accomplish the opposite result. Seldom 
are such practices obvious even though they be well repeated and almost 
a matter of common knowledge. The link that would make the chain of 
evidence clear and unmistaken is carefully absent. Suspicious circum- 
stances, reasonable and probable cause to believe remain just that unless 
added steps are taken by the injured party to make clear and unmistaken 
the hidden chain that connects what is probable to the actual. 

The protestant herein believes that he has been victimized by a 
drawing held in the Land and Survey Office, Santa Fe, on the 20th of 
May, 1953 for the purpose of determining priority in the case of thirteen 
offers for an oil and gas lease. The protestant believes that nine out of 
the thirteen participants represented an association or combine the effect 
of which was to destroy the fair and equal chance afforded him under the 
law. 

Thus, the protestant herein, joined by the interveners, protests 
the issuance of a lease to party who drew first place and respectfully 
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Brief for Protestant and Interveners (Continued) 
asks the Secretary of the Interior to grant a hearing in this matter, 


affording the protestant an opportunity to examine the alleged| members 
of the combine under oath, to cross-examine and to introduce evidence 
in support of his position. The protestant states that such a hearing 
would be also in the public interest and a step that would go a long way 
in curbing the practices that have to a large extent reduced drawings 


to an opportunity for the unscrupulous. Hereafter the facts are set forth, 
which to the protestant indicate reasonable and probable cause to believe 
that a dishonest practice has been visited upon him. | 


FACTS | 
On March 31, 1953, thirteen offers for an oil and gas lease were 
filed in the Land and Survey Office for 320 acres more or less embrac- 
ing the E 1/2 NE 1/4 of Section 1, T. 175S., R. 29 E., N.M.P.M. and the 
W 1/2 NW 1/4, NE 1/4 of Section 6, T. 17S., R. 30 E., N.M.P.M. These 
offers, their serial numbers, and the order in which they are|drawn in 
the drawing held on May 20, 1953 are as follows: 


*Emma T. Russell 
*H. C. Roberts 
M. G. Livermore 
* Gladys M. Schram 
Eugene C. Paine 
*Lawrence English 
*Roy L. Flood 
*Mabel Todhunter 
O. H. Randel 
Louis J. Root 
*Irene Todhunter 
*Hazel L. Gentle 
*Millicent Milner 


NM 011457 
NM 011461 
NM 011454 
NM 011458 
NM 011453 
NM 011462 
NM 011464 
NM 011460 
NM 011456 
NM 011455 
NM 011465 
NM 011463 
NM 011459 


oman rawr won ee 


Withdrawals of the offers have been filed, accepted and the cases closed 
excepting for Emma T, Russell, first place, and Eugene C. Paine who now 
occupies second place by virtue of the withdrawals. The Land and Survey 
Office has decided that the applications filed on March 31, 1953 were 

* The nine parties alleged to constitute the combine. | 
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Brief for Protestant and Interveners (Continued) 


timely filed for the 320 acres available for leasing as of March 31, 1953. 
The contest is thus between Emma T. Russell and Eugene C. Paine. 

The protestant believes that Emma T. Russell, H. C. Roberts, 
Gladys M. Schram, Lawrence English, Roy L. Flood, Mabel Todhunter, 
Irene Todhunter, Hazel L, Gentle and Millicent Milner constitute the 
combine which participated in the drawing of May 20, 1953, and in support 
of his belief states: 

(1) All nine applications were prepared on identical oil 

and gas offer forms, made by the Kissel Blue Print 
Co., Casper, Wyoming; 


All nine applications were prepared, in the opinion 


of the protestant, on the same typewriter; 
The offers of Roberts, Milner, Gentle, Irene Tod- 
hunter, Schram, English and Flood show a common 


erasure and a common correction in ink, changing 
one of the lots applied for to Lot "3", the numeral 
"3° appears to have been written by same hand in 
all these offers. 

All the parties are from Roswell, New Mexico and 
the protestant is informed, and thus believes, that 
all are related either through blood, marriage or 
association. 

All the offers were preapred in the same manner 
as indicated by the mode of describing the area 
applied for and the general technique in making out 
the offers. 

The offer of Emma T. Russell was witnessed by 
Louis Stephenson, Roswell and E. B. Todhunter, 
Roswell; the offer of Roberts, By E. B. Todhunter 
and Louis Stephenson; the offer of Schram, by E. 
B. Todhunter and Millicent Milner; the offer of 
English, by H. C. Roberts and Louis Stephenson; 
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Brief for Protestant and Interveners (Continued) 


the offer of Flood, by Louis Stephenson and E. B. 
Todhunter; the offer of Mabel Todhunter, by Louis 
Stephenson and Millicent Milner; the offer of Irene 
Todhunter, by Louis Stephenson and H. C. Roberts; 
the offer of Gentle, by H. C. Roberts and Louis 
Stephenson; the offer of Milner, by E. B. Todhunter 
and H. C. Roberts. E. B. Todhunter is related by 
blood or marriage to some of the offerers and is 
also a business associate and Louis Stephenson, a 
secretary, is related by business association, all 
of which the protestant is informed and thus believes. 
The withdrawals filed by Roberts, Schram, English, 
Flood, Mabel Todhunter, Irene Todhunter, Hazel UL. 
Gentle, Millicent Milner appear to be on the same 
kind of paper and prepared by the same typewriter. 
The language used in each withdrawal is substantially 
similar with just enough difference to create the 
suspicion that an attempt was made to make a dif- 
ference in the language. 


The envelopes containing the withdrawals of English, 


Schram, Roberts and Gentle are apparently of the 
same make, prepared by the same typewriter and 
are identical in form and language as to the address 
of the Land and Survey Office. 
The protestant states that an examination of the case records of the nine 
offers will graphically reveal the statements above made. No attempt 
has been made to photograph or photostat the records since the protest- 
ant believes that the Government will desire to conduct its own independent 
examination of the records. The protestant has not set out herein any 
other drawings in which this alleged combine has operated, but is in- 
formed and believes that the drawing of May 20th is not an isolated 


occurrence, 
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Brief for Protestant and Interveners (Continued) 

By letter of May 6, 1954, Assignments of Offer NM 011453 were 
filed in the Land and Survey Office by interveners Mrs. C. H. DeBusk, 
Manual and Edith Debusk and Woodrow and Monroe DeBusk, covering 
all the interest of the protestant in NM 011453. Under date of July 6, 
1954, the interveners filed their application to intervene in this matter. 
The interveners hereby join in this protest and hereby adopt as their 
own the position and argument of the protestant as herein set out. 

THE LAW 

In Annie L. Hill, et al v. E. A. Culbertson (Oil and Gas LC 066183 
etc). A-26150-26157, (Aug. 13, 1951), the Solicitor stated: 

"The problem of assuring equal rights to all qualified appli- 
cants in the case of simultaneous filings for a non-com- 
petitive oil and gas lease on an area of public land has 
been under consideration for many years. It has been 
the purpose of the Department to secure an equal oppor- 
tunity to all applicants in such a situation and to prevent 
any applicant from attaining an unfair advantage over 
other applicants." 

Continuing, the Solicitor stated that, 

In a memorandum dated May 13, 1940, to the register 
(now manager) of the Sacramento land office (John M. 

Fike, Sacramento 032961), the Commissioner of the 

General Land Office ruled that an individual could file 

only one application for participation in a particular 

drawing." 


This same decision, Annie L. Hill et al, supra, quoting the case of Clifton 


Carpenter, (A-22896), (January 29, 1941), stated: 

"The Department will not give its approval to a practice 
which even tends to deprive any claimant of the right 
to fair and impartial treatment in matters over which 
it has control, and fair minds will agree that the pro- 
testant in this case was deprived of his right of equal 
opportunity to be the successful applicant for lease." 
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Brief for Protestant and Interveners (Continued) 


And further stated: 

"Thus, it has long been the policy of the Department, 
reflected in formal rulings, that each applicant should 
have an equal chance with every other applicant in the 
case of simultaneous applications for a non-competitive 
oil and gas lease." 


On the basis of the facts set forth, the protestant is of the opinion 
that nine out of thirteen operated as a combine or an association with an 
agreement conceived beforehand to the effect that either (1) one of the 


nine applicants, not necessarily the winner in the drawing, wo 
owner of the lease issued, or (2) each of the applicants in the 


uld be the 
combine 


had a 1/9th interest or some other proportion in the lease issued, or 
(3) that an undisclosed principal would be the owner fully or in part of 


any lease issued. All three possibilities, or any combination 


of the 


three, would deprive the protestant of an equal and fair chance and 


would render the winning application defective, subject to rejection 


and with no priority. As to number 2 above, the effect is that 
disclosed combine had nine chances to win the lease and each 


the un- 


number 


had nine chances to secure an interest in any lease issued. In the case 


of U.S. v. Triniday Coal and Coking Co., 137 U.S. 160 (1890) the Court 
decided that the scheme violated the law and the patents occured by 


fraud, because, if all the facts had been disclosed the patents 
have been issued without violating the statute. 
NECESSITY FOR CALLING A HEARING 
The protestant feels that the only manner in which he 
position beyond doubt is to be granted an opportunity to exami 


could not 


n prove his 
ne and cross- 


examine the adverse parties under oath. Therefore, the protestant res- 
pectfully requests that the Secretary of the Interior, in view of his super- 


visory control and power over the disposition of public lands, 
designated officer, call a hearing at which time and place the 
involved would be subpoenaed to appear and testify, and grant 


or his duly 
parties 
the attorneys 


for the protestant the right to cross-examine and to introduce evidence. 


An investigation without a hearing, although helpful, would be 
substitute. 


an inadequate 
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Brief for Protestant and Interveners (Continued) 
The protestant believes that the drawing herein attached is not an 


isolated circumstance. The practice herein alleged has occurred in the 
past and will occur again - not only in oil and gas drawings, but in other 
minerals, as for instance, potash. These devious practices are almost 
a matter of common and universal suspicion. In order to fight such con- 
certed activities, the tendency is for otherwise honest men to fight with 


the same tools -thus, one combine spawns and encourages the birth 
and operations of others. The hearing herewith requested would be in 
the public interest and it would have salutary effect on the administra- 
tion of public lands and would do more than any regulation by way of 


halting such activities. 

Finally, the protestant wishes to be completely understood that he 
is not in any manner casting any reflections on any officer or employee 
of the Land and Survey Office, Santa Fe or of the Bureau of Land Manage- 
ment or of the Department. The Land and Survey Office, Santa Fe has 
given every assistance it could properly give in making the records 
available to the protestant. 

CONCLUSION 

The Department and the Bureau of Land Management have been 
aware for a long time of attempts to defeat the fairness of Governmental 
drawings. The problem is one of detection and proof. The law is clear. 

WHEREFORE, it is respectfully prayed that this protest be recog- 
nized and a hearing called in Santa Fe, New Mexico as herein requested, 
and that such other relief be granted as may be proper in the premises. 


MCKENNA AND SOMMER 
302 E. Palace Avenue 
Santa Fe, New Mexico 


By: /s/ Thomas F. McKenna 
Attorneys for Protestant & Interveners 
Service 
I HEREBY CERTIFY that I mailed a true copy of the foregoing to 
Emma T. Russell, postage prepaid, on July 8, 1954, to her address of 
record, 712 North Main Street, Roswell, New Mexico 
/s/ Thomas F. McKenna 


— 


63 
[Filed February 19, 1960) Exhibit 23 


Land Office 
Santa Fe, New Mexico 


IN REPLY REFER TO: 
O&G: NM 011457 
NM 011453 
NM 011456 


August 14, 1956 


DECISION 


Emma T. Russell 
Eugene C, Paine 
O. H. Randel Oil and Gas 


OFFERS TO LEASE HELD FOR REJECTION 

At 10:30 a.m. on March 31, 1953, as simultaneous filings, thirteen 
offers to lease for oil and gas were received for Lot 1, SE 1/4 NE 1/4, 
Section 1, T. 17 S., R. 29 E., Lots 1, 2, 4, 5, S 1/2 NE 1/4, Section 6, T. 
17 S., R. 30 E., N.M.P.M. Erroneously, a drawing was held to determine 
priority of consideration among the thirteen offers. 

In the drawing held May 20, 1953, offer NM 011457 of Emma T. 
Russell was drawn as No. 1, offer NM 011453 of Eugene C. Paine was 
drawn as No. 5, and offer NM 011456 of O. H. Randel was drawn as No. 
9. The other ten offers were withdrawn after results of the drawing 
were announced. 

The record discloses that the lands above-described were em- 
braced in oil and gas leases, LC 028785-D and LC 028785-E segregated 
by assignment from lease LC 028785-A, and due to expire March 30, 
1953. The record further shows that a relinquishment of each lease, 
LC 028785-D and LC 028785-E, had been filed on March , 1953. The 
tract books were not noted of the cancellation of the two leases, by 


relinquishment, until 2:15 p.m. and 2:20 p.m., respectively, on September 
10, 1953. 
The pertinent regulation, 43 CFR 192.43, at the time the offers 
were filed provided, in part: 
on "Where a noncompetitive lease is canceled or relin- 
“quished and the lands involved are not on the known geologic 
structure of a producing oil or gas field or are not withdrawn 
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from further leasing, immediately upon the notation of the 
cancellation or relinquishment on the tract book of the land 
office. . . the lands shall be open to further oil and gas 


lease offers. . ." 


Accordingly, offers to lease NM 011457, NM 011453 and NM 
011456, are hereby held for rejection for the reason that they were 
filed before the relinquishments of leases LC 028785-D and LC 028785-E 
had been noted on the tract books of this office. This rejection will become 
final thirty days after receipt hereof by the offerors, in the absence of an 
appeal. 

If an appeal is taken, it must be received in this office within the 
thirty day period, and must be accompanied by a filing fee of $5.00. 
Full compliance with 43 CFR 221.1 to 221.5, inclusive, and to all other 
pertinent sections of the Rules of Practice will be required. See the 


information sheet attached. 


Douglas E. Henriques 
Manager 


$$$ 
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Land Office 
Santa Fe, New Mexico 


IN REPLY REFER TO: 
O&G: NM 011457, 
et al 


August 14, 1956 
’ Protestant: Eugene C. Paine : Oil and Gas 


Interveners: Mrs. C. H. DeBusk: 
Manuel DeBusk 
Woodrow DeBusk 
Monroe DeBusk 
Edith DeBusk 


Protest Dismissed - 
On behalf of Eugene C. Paine, Thomas McKenna, Esq., of McKenna 
and Sommers, Attorneys, on July 8, 1954, filed a protest against issuance 
of oil and gas lease NM 011457, Emma T. Russell, alleging irregularities 


DECISION 
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in the manner of filing the offers NM 011457, 011461, 011458, 


011462, 


011464, 011460, 011465, 011463 and 011459. All of these offers, and 


others, including NM 011453, filed by Eugene C. Paine, were 
as simultaneous filings at 10:30 a.m., March 31, 1953, in the 
Land Office. Each offer described the same land: Lot 1, SE 


received 
Santa Fe 
1/4 


NE 1/4, Section 1, T. 17 S., R. 29 E., Lots 1, 2, 4, 5, S 1/2 NE 1/4, 
Section 6, T. 17 S., R. 30 E., N.M.P.M. As the result of a drawing held 
May 20, 1953, offer NM 011457 of Emma T. Russell was given first 


priority. 


By decision of even date, all pending offers to lease Lot 1, SE 1/4 
NE 1/4, Section 1, T. 17 S., R. 29 E., Lots 1, 2, 4, 5, S 1/2 NE 1/4, Sec- 


tion 6, T. 17 S., R. 30 E., N.M.P.M., which were received at 


10:30 a.m., 


March 31, 1953, were held for rejection because the land was not open 


for oil and gas filing on that date. 


As the offers recited in the protest have been withdrawn or rejected, 


the allegations of the protestant are moot, and the protest is 
missed, subject to right of appeal to the Director, Bureau of 
ment. 

If an appeal is taken, it must be received in this office 
days from receipt hereof, and be accompanied by a filing fee 
Strict compliance with 43 CFR 221.1 to 221.5, inclusive, and 


pertinent sections of the Rules of Practice will be required. 


attached instruction sheet. 


Douglas E. Henriques 
Manager 


hereby dis- 
Land Manage- 


within thirty 
of $5.00. 

to all other 
See the 
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BEFORE THE DIRECTOR 
BUREAU OF LAND MANAGEMENT 
WASHINGTON, D. C. 


IN RE APPEAL OF: - 

EUGENE C. PAINE and : 

Interveners: MRS. C. H. : OIL & GAS 

DE BUSK, MANUEL DE BUSK, 

WOODROW DE BUSK, MONROE NM 011453, NM 011456 
DE BUSK, EDITH DE BUSK, : NM 011457, et al 
from Decisions of Santa Fe 

Land Office of Aug. 14, 1956, 

Labeled "Offers to Lease Held 

for Rejection" and"’Protest 

Dismissed". 


STATEMENT OF CASE 
Oil and gas leases LC 028785-D and LC 028785-E were due to 
expire on March 30, 1953 or did expire on March 30, 1953. At 10:30 
A.M. on March 31, 1953, as simultaneous filings, thirteen offers to 


lease were filed on the land involved in said leases, namely, E 1/2 NE 
1/4 of Section 1, T. 17S., R. 29 E, W 1/2 NW 1/4, NE 1/4 of Section 6, 
T. 17S. R. 30 E., N.M.P.M. A drawing was held to determine priority. 
Offer NM 011457 of Emma T. Russell was drawn as No. 1, offer NM 
011453 of Eugene C. Paine was drawn as No. 5 and offer NM 011456 of 
O. H. Randel was drawn as No. 9. The remaining ten offers were with- 


drawn. 

On July 8, 1954, Eugene C. Paine protested the drawing as being 
unfair. Such protest was joined in by interveners Mrs. C. H. DeBusk, 
Manuel DeBusk, Woodrow DeBusk, Monroe DeBusk, Edith DeBusk. The 
interveners are assignees of offeror Eugene C. Paine and for the purpose 
of this appeal have a common interest. 

By decisions of August 14, 1956 the Land Office rejected the pro- 
test and held offers to lease of the appellants, Emma T. Russell and O. H. 
Randel for rejection on the basis that the land involved was not available 
for leasing on March 31, 1953. 
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The appellants are informed and thus state that offeror |O. H. Randel 
withdrew his offer and has failed to appeal from the decision rejecting his 
application. The appellants are informed and thus state that offeror Emma 
T. Russell has failed to appeal from the decision rejecting her application. 

Eugene C. Paine, the appellant, is the only remaining offeror and is 
entitled to a lease for the land involved if the land was sae for leas- 
ing on March 31, 1953. This appeal contests the decision of the Land 
Office of August 14, 1956 which ruled that the land was not available on 
March 31, 1953. So far as such may be necessary this appeal is to be 
considered as an appeal from the other decision of August 14, 1956 dis- 
missing the protest filed by the appellants. The appellants believe, how- 
ever, that at this point there is no necessity for formally arguing against 
the decision dismissing the protest since offerors Russell and Randel 
have either withdrawn their offers or failed to perfect an appeal and 
thus have no standing. Accordingly, as above stated, the record indicates 


that Eugene C. Paine is entitled to a lease provided the decision of August 


14, 1956 of the Land Office labeled "Offers to Lease Held for) Rejection" 
was erroneous insofar as it held that the land involved was not available 
on March 31, 1953. 
STATEMENT OF THE FACTS 

The statement of the case is herewith included as a part of the 
statement of the facts. | 

The records for LC 028785-D and E will show that a relinquishment 
of each lease was filed on March 26, 1953 in the Santa Fe Land Office. 
The term of each lease was due to expire on March 30, 1953.| The area 
would then, normally, be available for application on March 31, 1953. On 
March 31, 1953 the appellant Eugene C, Paine filed his offer to lease. 
Several other offers were filed and the Land Office, knowing that a 
relinquishment had been filed in each case, concluded that the land was 
available for application on March 31 and thereafter conducted a drawing 
to determine priority. The appellant Eugene C. Paine participated in 
said drawing and, for the reasons previously stated in the statement of 
the case, now stands in first place. 
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On April 2, 19538, some two days after the land was filed on and 
three days after the expiration date of the leases, the Serial Register 
was noted of the filing of the relinquishments. This was the first notice 
to the general public that relinquishments had been filed. On April 28, 
1953, some 29 days after the leases had expired, or would have expired 
normally, the Land Office noted the Serial Register for the leases that 
each lease had terminated by operation of law. This notice in effect 
assured the general public that the leases had terminated by operation 
of law and served to eliminate any question as to the date of availability 
that may have arisen by virtue of the notation on April 2 of the filing of 
the relinquishments. The aforementioned drawing conducted in May of 
1953 also.amounted to an assurance that the leases were considered as 
having terminated by operation of law. In September of 1953 action was 
taken by the Bureau of Land Management in Washington on the relinquish- 
ments and decisions rendered accepting the relinquishments and canceling 
the leases effective March 26, 1953. On September 10, 1953 the leases 
were struck from the tract records. This action was taken more than 
five months after the expiration date of March 30 and the filing of the 


application by the appellant. From the period of time from May 20, 1953 


to the date of the instant decision appealed from, dated August 14, 1956, 
no determinative action was taken by the Land Office or the Bureau. Dur- 
ing most of this time, the Land Office and the Bureau. presumably were 
determining how to handle the protest filed by the appellants as to the 
drawing held on May 20, 1953 to determine priority. In any event, no 
action was taken until August 14, 1956 when the appellant's offer was 
rejected on the basis that the land was not available until September 10, 
1953. 
ARGUMENT 

The appellant Eugene C. Paine contends that under the circum~- 
stances the land involved must be considered as available for leasing 
on March 31, 1953. 

While it is true that the basic law states that a relinquishment is 
effective "as of the date of its filing", there are certain fundamentals that 

a 


"69 
Appeal Brief for Appellants (Continued) 


must be met and determined before a relinquishment can be effective. 


A relinquishment must be filed by the record title holder. Bion 


there must be a finding or a determination made as to this ult 
This determination is exclusively the function and province of 


ate fact. 
the Land 


Office. It cannot be done by the person filing the purported relinquish- 


ment; it can be done only by an examination of sources extrinsic to the 


purported instrument of relinquishment. This finding or determination 


is expressed in the usual Land Office decision "accepting" the 


relinquish- 


ment. Several days or several months may go by before the ultimate 
determination of record title ownership is made. Once this determina- 


tion is made, as evidenced by a decision, the relinquishment i 
viewed retroactively effective "as of the date of its filing." 


Accordingly, pending the finding of fact as to the record 


5 by law 


title 


ownership, the ultimate effectiveness of a relinquishment is suspended 


so to speak. There is a time lapse and during this time lapse 


certain 


things can happen as to availability of the land. A time lapse occurred 


in the present case and during this time lapse the leases expired by opera- 


tion of law. 
The main purpose or function of the statutory provision 
relinquishments (Sec. 8 of the Act of 1946) is to allow a lease 


as to 
holder the 


right to terminate his lease liability. It is a unilateral act which cannot 


be withdrawn when once made and, when properly filed, releases the 


lessee from obligations thereafter accruing as defined by stat 


ute. 


(McKenna, Lindsay A-27157, 9-30-55). The Land Office cannot inter- 


fere with this statutory right. A release from liability is dist 


inctly 


different from the question of availability. Section 8 of the Act of 1946 
concerns itself with liability only, not availability. The regulations as 
to liability and availability are codified separately, 192.160 and 192.43. 
Availability of land in the case of a relinquishment or a cancelation is 


predicated largely on administrative practice. Its history is hot tied to 


Section 8 of the Act of 1946. Accordingly, the propositions of 
and availability are separate and must be viewed separately. 
not by nature, origin or history inevitably tied to each other, 


liability 
They are 
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The law has never required that a useless ntbeeduce or a useless 


step be taken. Lands become available for leasing in a number of ways, 
not just by striking from a tract book. 43 C.F.R. 192.43, relating to the 


procedure for the opening of lands where a lease has been relinquished, 
necessarily presupposes that the land has not been restored to leasing. 
This is so as a matter of logic since the procedure is designed to restore 
unavailable lands. The question then arises: Is 192.43 an exclusive pro- 
cedure that must be followed under the facts of this case? 

As to the preceding question, we have seen that there is nothing in 
Sec. 8 of the Act of 1946 relating to a procedure for the opening of lands. 
The history of the release from liability as provided for by Section 8 does: 
not coincide with the rule for availability. The reason advanced that re- 
quires the exclusive use of the procedure of 192.43 was stated in the 
decision of Machris and Brown, A- 27278, June 11, 1956, namely, that 
once 2 relinquishment is filed, the lease ends and there is nothing there- 
after to expire by operation of law. 

Let us examine the rationale of the Machris and Brown decision. 
As previously stated, any relinquishment filed must be first examined 
by the Land Office to determine if the person filing is the record title 
holder. During this period of time, the effect of the relinquishment is 

Necessarily the lease remains in existence while the fact 


suspended. y 


determination is being made since there is always a lease in existence 
until it is determined that the purported instrument is actually a relin- 
quishment. As stated, nothing can interfere with the retroactive effect 

to the date of its filing as to the release from liability, but if during the 
interim of the examination the lease term should run out, then the lease 
must be viewed as having terminated by operation of law as to availability. 
A lease is not in fact relinquished until the necessary determination of 
record title ownership is made. Note that 192.43 uses the phrase "'can- 
celed or relinquished". The act of cancelation also requires a fact find- 
ing procedure and a decision by the Land Office. Similarly, if a lease 
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should expire by operation of law while the Land Office is determining 

and considering cancelation, then there would be no reason to require 

the extra and useless procedure of notation on the tract books|in order 

to open the lands. 
The appellant submits that the basic error of the Land Office in 

its decision of August 14, 1956 was the unwarranted premise or assump- 

tion that the release from liability provided for by Section 8 of the Act 

of 1946 inevitably and under all circumstances is necessarily associated 

with the procedure set out in 192.43, and that as a result of this premise 

the land involved is necessarily placed under 192.43 as to its availability. 

The Act of 1946 requires that the release from liability be as of the date 

of filing, but the basic act does not speak of any special rule as to avail- 

ability. 
Assuming that there may be two conflicting interpretations of the 

law and regulations as to the problem here involved, it has been said 

many times that the policy of the law should control. The argument herein 

advanced by the appellant is in keeping with the basic policy of having lands 

made available for leasing in order to promote developmen. The position 

of the Land Office is contrary to policy since its position delays avail- 

ability and development. The position of the Land Office would promote 

the filing of last minute and secret relinquishments, confusing to the 

general public and designed to limit an equal opportunity to all to lease 

the public domain, Also, the very purpose of the procedure of 192.43 

will be defeated as it was in this case. The purpose and policy of the 

long practice to note and strike the lease from the tract book, as set 


out in 192.43, is to give the general public an equal chance and an equal 


opportunity. Secret relinquishments defeat this purpose. The general 
public is acquainted with the rule as to expiration by law and as to lease 
terms. 
In addition to clearly supporting the foregoing comments as to 
policy, the facts of this case illustrate certain actions of the Land 
Office that will unfairly prejudice the appellant if the decision] of the 
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Land Office is not reversed. Although the serial registers for the leases 
involved were noted on April 2, 1953 that relinquishments had been filed, 
a subsequent notation was made on April 28, 1953 that the leases had 
terminated by operation of law. Also, the Land Office thereafter con- 
ducted a drawing on the offers filed on March 31, all of which indicated 
that the Land Office viewed the land as available on March 31. This 
good faith reliance will not only be detrimental to the appellant but will 
be fatal if the decision of August 14th is not reversed. Thw we have a 
case where the Land Office pursued a course of conduct of an official 
nature acted upon and relied upon by the appellant to his injury and now 
after the injury has been done wishes to change its position to the detri- 
ment of the appellant. The position taken by the Land Office was of course 
in keeping with the then established administrative practice. There should 
be some consideration given to a good-faith applicant who relies on a cer- 
tain course of action taken. Frequently, it is urged that long administra- 
tive practice should not be overturned. This should work in both direc- 
tions and as in this case a long practice should not be done away without 
ample notice to and protection given to those who may immediately suffer 
by the change in procedure. In any event, it should be borne in mind that, 
to the knowledge of the appellants, the facts of this case present a picture 


different from the facts in the Machris and Brown case, supra. Here the 


Land Office noted the lease as having terminated by operation of law and 
in furtherance of this action permitted a drawing to take place. 
CONCLUSION 
For the foregoing reasons, the appellant Eugene C. Paine joined 
in by the appellant interveners pray that the decision rejecting offer 
NM 011453 be reversed and that a lease be issued to the appellant. 
Respectfully, 
MCKENNA & SOMMER 
By 


Thoma s F. McKenna 
Attorney for Appellants 
302 E. Palace Avenue 
Santa Fe, New Mexico 
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CERTIFICATE OF SERVICE 
I, Thomas F. McKenna, hereby certify that on the 10th day of 
October, 1956, I directed a true and accurate copy of the foregoing brief, 
first class registered prepaid mail, return receipt requested,|to Emma 
T. Russell, 712 North Main Street, Roswell, New Mexico, and|O. H. Randel, 
Box 88, Carlsbad, New Mexico, who may be adverse parties. 


Thomas F, McKenna 


[ Filed February 19, 1960) Exhibit 26 


Bureau of Land Management 
Washington 25, D. C. 


January 22, 1958 
Certified Mail 


Return Receipt Requested 


DECISION 


Eugene C. Paine : Oil and Gas 


Action of Manager Affirmed 
Eugene C. Paine has appealed to the Director, Bureau of Land 


Management, from decisions of the Manager, Land Office, Santa Fe, 

New Mexico, dated August 14, 1956, rejecting his noncompetitive oil 

and gas lease offer New Mexico 011453 and dismissing his protest 
against the issuance of a lease for the same lands to Emma T! Russell, 
pursuant to lease offer New Mexico 011457. Both offers were|filed under 
section 17 of the Mineral Leasing Act, as amended (30 U.S.C.,| 1952 ed., 
sec. 226). Mr. Paine is joined in the appeal by Mrs. C. H. DeBusk, 
Manuel DeBusk, Woodrow DeBusk, Monroe DeBusk, and Edith|/DeBusk, 
who were interveners in the protest action and proposed assignees under 
New Mexico 011453. 
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The Manager rejected the lease offer on the ground that it was 
filed prior to notation in the tract book records of the office of relinquish- 
ments of prior leases of the same lands. The protest was dismissed on 
the ground that since the other lease offers involved in the drawing, which 
was the subject of the protest, had either been withdrawn or rejected, the 
protest was moot. 

The records show relinquishments of oil and gas leases Las Cruces 
028785-D and Las Cruces 028785-E, involving the subject lands, were 
filed in the Land Office on March 26, 1953. The term of each lease was 
due to expire by operation of law on March 30, 1953. On March 31, thir- 
teen simultaneous offers were filed, including that of Mr. Paine, for the 
lands in the prior leases, and a drawing was held on May 20, to deter- 


mine priority. The offer of Emma T. Russell was drawn No. 1; Mr. 


Paine's offer was drawn No. 5, and offer New Mexico 011456 of O. H. 
Randel was drawn No. 9. The other ten offers were withdrawn after 
results of the drawing were announced. 

The appellant states that notation of the filing of relinquishments 
of leases Las Cruces 028785-D and Las Cruces 028785-E was made in 
the serial register, April 2, 1953, and that notation of termination of 
these leases by operation of law was made in the serial register on 
April 28, 1953. However, the record shows no notation of any nature 
was made in the tract book records of the Land Office until the relinquish- 
ments were noted there on September 10, 1953. The first filing after the 
latter date was made by Hoover H. Wright, New Mexico 013814, on Nov- 
ember 4, 1953. 

On July 6, 1953, the appellant joined by the interveners, filed a 
protest alleging that nine of the other applicants in the drawing including 
Emma T. Russell combined in a manner designed to prevent a completely 
fair and impartial drawing. 

In his appeal the appellant asserts that there is no necessity for 
formally arguing against the decision dismissing the protest since Emma 
T. Russell has withdrawn her offer and the decision rejecting the offer of 
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Mr, Randel has not been appealed by him. Since these facts are correct, 
the protest, and the appeal insofar as it concerns the protest, are moot. 
Accordingly, the appeal insofar as it concerns the dismissal of the pro- 
test is dismissed and will not be considered further. 

In his appeal Mr. Paine contends that despite the filing of the 
relinquishments the lands in the prior leases should have become avail- 
able for further filing no later than the date the leases were due to term- 
inate by operation of law, March 30, 1953. He further argues that a 
relinquishment is not effective until accepted by the Bureau in a formal 
decision, at which time it is retroactive to the date of filing only insofar 
as it affects the liability of the lessee for obligations thereafter accruing. 
Therefore, while this determination is being made the lease is not dead, 
as set forth by the Department in M. A. Machris, Melvin A. Brown, 63 
I.D. 161 (1956), but merely suspended, and so can terminate by operation 
of law at the end of its term. In support of this, the appellant/cites the 
action of the Manager in noting the termination and relinquishments on 
the serial register and in holding a drawing, both of which he claims 
show that the Manager considered the lands available for further leasing 
after the date the terms of the prior leases would have expired. 

The actions of the Manager were not inconsistent with Bureau 


policy in this regard. Prior to the case of M. A. Machris, Melvin A. 
Brown, cited above, the Bureau had considered lands to be available for 


new lease offers immediately after the prior lease terms would have 
expired by operation of law even if included in a prior, unnoted relin- 
quishment. The decision cited, however, reversed the Bureau and 
established the policy which was applied in the subject case. [The Mana- 
ger here was acting pursuant to the Departmental decision cited when he 
rejected the Paine application. 
The notations in the serial register have no significant bearing on 
the issues in the instant case. They were not made until after the Paine 
application was filed and even if they had been made prior thereto, the 
Department has held that a notation of a relinquishmement on|the serial 
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register sheet is not sufficient to render the land available for further 
lease offers. B. E. Van Arsdale, 62 LD. 475, 477 (1955); and cases cited 
therein. The Department stated therein that it is the notation of the can- 
cellation or relinquishment of a prior lease on the official tract books or 
plat records, and not what the serial page or case file of a lease may show, 
which determines whether land included ina relinquished lease is available 
for further lease offers. The appellant has urged that the Manager's ac- 
tions in holding a drawing and causing the serial registers to be noted 
make the facts in this case different than those in the Machris case, but 
these actions were matters after the fact. They were all taken after the 
Paine application was filed and are clearly not determinative of the 
availability of the lands at the time of filing. 

We come now to the more direct attack on the Department's deci- 


sion in the Machris'case. The Department discussed the effectiveness 


of a relinquishment in Thomas F. McKenna, Forrest H. Lindsay, 62 I. D. 
376 (1955), wherein it held: 


"Section 30 of the Mineral Leasing Act, as originally 
enacted on February 25, 1920 (41 Stat. 449), provides that 
the lessee of any deposit leasable under that act, may, in 
the discretion of the Secretary of the Interior, be permitted 
at any time to make written relinquishment of all rights under 
such lease and that upon acceptance thereof the lessee shall 
be relieved of all future obligations under the lease. 

"Section 8 of the amendatory act of August 8, 1946, added 
a new section to the Mineral Leasing Act, designated as sec- 
tion 30(b). It provides: 

*Notwithstanding any provision to the con- 

trary in section 30 hereof, a lessee may at any 

time make and file in the appropriate land office 

a written relinquishment of all rights under any 

oil and gas lease issued under the authority of this 

Act or of any legal subdivision of the area included 
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within any such lease. Such relinquishment shall 
be effective as of the date of its filing, subject to 
the continued obligation of the lessee and his surety 
to make payment of all accrued rentals and royal- 
ties and to place all wells on the lands to be relin- 
quished in condition for suspension or abandonment 


in accordance with the applicable lease terms and 
regulations; thereupon the lessee shall be released 
of all obligations thereafter accruing under said 
lease with respect to the lands relinquished but no 
such relinquishment shall release such lessee, or 
his bond, from any liability for breach of any obliga- 
tion of the lease, other than an obligation to drill, ac- 
crued at the date of the relinquishment.' 
"Thus, while the Secretary of the Interior still has discre- 
tion with respect to the acceptance of relinquishments of leas- 
es issued pursuant to the provisions of the Mineral Leasing 
Act, other than oil and gas leases, he has no discretion to 
accept or reject a relinquishment of an oil and gas lease. The 
relinquishment of an oil and gas lease takes effect, not upon the 
acceptance by the Secretary, as is the case with other relin- 
quishments, but upon the date of its filing in the appropriate 
land office. No action is required by the Secretary to give 
effect to the relinquishment. The section confers upon an oil 
and gas lessee an absolute right to surrender his lease.| That 
right is not dependent upon any action by the Secretary. | Noth- 
ing in the section suggests that once that right has been|exer- 
cised it may be ignored by the Secretary." 


The Department reaffirmed this principle in the Machris 
wherein it held: 
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"Such a lease is terminated by the act of the lessee when 
he files a written relinquishment thereof in the proper land 
office. The relinquishment is effective as of the date of filing 
* * * and thereafter there is no lease in effect which could 


possibly expire at a later date." 


Likewise the language of the regulation setting out the time that 
land in a relinquished lease becomes again available is clear. 
‘Where a noncompetitive lease is canceled or relin- 
quished and the lands involved are not on the known geologic 
structure of a producing oil or gas field or are not withdrawn 
from further leasing, immediately upon the notation of the 
cancellation or relinquishment on the tract book of the land 
office or on the tract book of the Bureau of Land Management, 
if there is no land office in the State, the lands shall be open 
to further oil and gas lease offers." 43 CFR, 1954 ed., 192.43. 


This regulation was applicable in the instant case. That the delay 
in noting the tract book was a few months is immaterial. See William M. 


Cortes, Carl Dry, A-27438, June 10, 1957. 
The Department stated in the Machris case, also, as follows: 


''* * * any one intending to apply for land in a relin- 
quished or cancelled lease should be entitled to rely upon 
the plain unambiguous language of section 192.43 without 
having to speculate on the possibility of an unwritten excep- 
tion to the regulation which would make the land available 
for filing prior to the time stated in the regulation. If an 
exception is desirable as a matter of administrative policy, 
it should be expressly written into the regulation so that all 
may be informed of it." 


It should be noted that this regulation was recently amended 
(Circular 1983, 22 F.R. 6967, August 28, 1957) to provide that in circum- 
stances such as those in the instant case, the lands become available for 
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the filing of further lease offers no later than the expiration date of the 
prior lease; however, this amendment was not made to apply retroactively. 
Since the Bureau is bound to treat all applicants equally, departure in a 
single case from the consistent policy of rejecting applications for lands 
not leasable under existing interpretations of regulations in effect at the 
time such lease offers were filed is not warranted. Cf. McKay v. Wahlen- 
maier, 226 F.2d 35 (1955). 

Accordingly, the action of the Manager is affirmed. 

Eugene C. Paine is allowed the right of appeal to the Secretary of 
the Interior. If appeal is taken, a Notice of Appeal must be sent directly 
to the Director, Bureau of Land Management, Washington 25, D. C., in 
time to be received there within 30 days after receipt by the appellant 
of this decision, and must be accompanied by a $5.00 filing fee. The 
appeal must be supported by a Statement of Reasons which may accom- 
pany the Notice of Appeal. If a Statement of Reasons does not accompany 
the Notice of Appeal, then the Statement must be sent directly|to the 
Secretary of the Interior, Washington 25, D. C., in time to be received 
there within 30 days after the Notice of Appeal is received by the Director. 
Strict compliance must be made with the requirements of the rules of 
practice, 43 CFR, 1956 Supp., Part 221, contained in’Circular No. 1950, 
as amended by Circular No. 1962. See Information Sheet attached. 

If an appeal is taken by Eugene C. Paine, then he must serve a copy 
of all documents on the adverse party, Hoover H. Wright, Post Office Box 
1681, Santa Fe, New Mexico, within 15 days after filing the document, and 
must send proof of that service, as required by 43 CFR 221.34 and 221.95, 
directly to the Secretary of the Interior, Washington 25, D. C., in time to 
be received there within 15 days after service, unless such proof 
accompanied the Notice of Appeal. 


/s/ Edward Woozley, 
Director 
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In Re: Appeal to the Secretary 

of the Interior from Decision of Oil & Gas 

the Director, Bureau of Land 

Management dated January 22, 1958 New Mexico 011453, 5.14 g 
entitled "Eugene C. Paine, 

Action of Manager Affirmed" 


BRIEF OF THE APPELLANTS EUGENE C. PAINE AND INTERVENERS 
STATEMENT OF THE CASE 

Lease Las Cruces 028785 was issued dated December 31, 1938. 
LC 028785D and 028785E were assigned areas out of LC 028785. The 
terms of the D and E leases were due to expire at the end of March 30, 
1953, in the absence of production, and the area in the leases wouldiby 
operation of law have been available for application on March 31, 1953. 
No production occurred. The records of the Santa Fe Land Office will 
show that relinquishments of the D and E leases were filed on March 26, 
1953. The appellant Eugene C. Paine filed his offer to lease NM 081453 
on March 31, 1953. In September of 1953, the relinquishments were 
accepted and the leases struck from the records by the Santa Fe Land 
Office. Thereafter offer to lease NM 013814 was filed by Hoover H. 
Wright. 

If the land in leases D and E, LC 028785, was available on March 
31, 1953, the appellant is entitled to a lease by virtue of the statutory 
priority. The Santa Fe Land Office, affirmed by the Director, has ruled 
that the land was not available on March 31, 1953. The appellants urge 
to the contrary. That is the case and dispute. 

The interveners are the owners of the application NM 011453. 
Assignments to them by the appellant Paine are on file. Notice of appeal 
has been timely filed, and service made on the stated adverse party, 
Hoover H. Wright. 

STATEMENT OF THE FACTS 

The statement of the case is included as a part of this statement of 

the facts. 
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The relinquished leases were parts of a base lease issued|in 1938. 
No election had been made under the base lease or under the D and E 
leases to come under the provisions of the Amendatory Act of 1946. The 
Machris, Brown decision, 63 I. D. 161, (1956) concerned a relinquished 
lease which was issued on July 1, 1948 and hence under the provisions 


of the Amendatory Act of 1946. The McKenna, Lindsay decision, 621. D. 


376, (1955) likewise involved a lease issued after the passage and approval 
of the Act of 1946. 
On April 2, 1953, some two days after the land was filed on by the 
appellant Paine and three days after the expiration date of the leases, the 
Serial Registers were first noted of the filing of the relinquishments on 
the date of March 26, 1953. This was the first notice to the general pub-~ 
lic that relinquishments had been filed. On April 28, 1953, some 29 days 
after the terms of the leases expired (as contended by the appellants), the 
Land Office noted the Serial Registers below the notation of the filing of 
the relinquishments, that the D and E leases had terminated by operation 
of law. This notation was made by the Land Office knowing full well that 
relinquishments had been filed. Furthermore, in May of 1953, the Land 
Office conducted a drawing on the offers filed on March 31, 1953 to 
determine priority. The appellant Paine now stands in the prior, position. 
In September of 1953, the Washington Office accepted the relinquishments 
canceling the leases as of March 26, 1953. Thereafter the leases were 
struck from the Tract Book, some five months after the filing of NM 
011453 on March 31. Nothing was said by any officer in September or 
prior thereto to the appellant offeror or to the general public that the 
lands were not deemed as available on March 31st. In fact, the Bureau 
of Land Management and the Land Office considered, in keeping with the 
existing practice and policy, that the lands were available on March 31st 
irrespective of subsequent acceptance of the relinquishments and the 
striking of the leases on the Tract Book. In November of 1953, offer NM 
013814 was filed by Hoover H. Wright. From the time of the drawing in 
May of 1953 until the decision of August 14, 1956 by the Manager, no 
determinative action was taken on the appellant's offer. 
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On August 14, 1956, the appellant's offer was rejected on the basis 
that the land was not available until September 10, 1953, pursuant to the 
ruling in the Machris, Brown case, Supra. This decision overturned by 


———— 2 


adjudication, and not by regulation, the settled policy and practice followed 


by the Bureau. The Bureau, under the compulsion of Machris, Brown, 


supra, applied the 1956 decision retroactively to reject the appellant's 
offer filed over three years prior thereto. In 1957, the Secretary issued 
a new regulation (Circular 1983, 22 F.R. 6967, August 28, 1957) which 
provided that in circumstances such as those in the instant case, the lands 
become available for the filing of further lease offers no later than the 
expiration date of the prior lease. (See decision of the Director in this 
case, dated January 22, 1958, second paragraph, page 5). This did away 
with Machris, Brown; however, the regulation was not extended to protect 
pending offers. It it had been, the appellant would now have his lease. 
ARGUMENT 

The basic argument of the appellants is that the land in offer NM 
011453 should be considered as available for leasing on March 31, 1953. 
The manager of the Santa Fe Land Office and the Director have held to 
the contrary. 

I 


It was Not within the Power of the Secretary to Set 
Aside or Annul Rights Acquired under an Established 
Rule and Practice by a Retroactive Decision Made 
Three Years After the Right Vested, Even if the Rule 
Or Practice was Inconvenient or Erroneous. 


Or Practice was inconvenien’ of ee ——__———. 

The appellant offeror has a statutory preference right to the lease 
if the land was available on March 31, 1953. C. T. Hegwer etal, 621.D. 
77 (1955). 

The decision below of the Director in this case states on page two, 
fifth paragraph: 

"The actions of the Manager were not inconsistent with 
Bureau policy in this regard. Prior to the case of M. A. 


Machris, Melvin A. Brown, cited above, the Bureau had 
considered lands to be available for new lease offers 
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immediately after the prior lease terms would have 
expired by operation of law even if included in a prior, 
unnoted relinquishment. The decision cited, however, 
reversed the Bureau and established the policy which 
was applied in the subject case." 


The Bureau of Land Management, charged with and delegated the 
duty of the oil and gas leasing of the public domain by Congress (43 U.S.C. 
Section 1 et seq) and the Secretary, adopted and followed a consistent 
policy and rule of procedure, even after the Amendatory Act of 1946, of 
viewing the land as available after the expiration of its terms even though 
a relinquishment had been filed. The appellant, as well as other members 
of the public, knew of this practice, was assured of it in this case by the 
actions of the manager, and relied on it. The Secretary should be bound 
by the actions of its agency, the Bureau of Land Management, acting with- 
in the scope of agency authority and duty; furthermore, the policy and rule 
here was one of administration per se, completely subject to the Secretary's 
decision since it was not based upon any statutory directive and, conse- 
quently, was not hostile to or inconsistent with any statutory provision. 

The facts are as follows. Prior to the close of March, 1953, 
relinquishments of the leases were filed. These filings were not disclosed 
to the public until some three days after 13 people filed for the area on 
March 31st, the day after the terms of the leases expired. The |public 
did know, however, of the expiration of the terms of the leases and did 
know the usual rule that lands become available the day thereafter. 


Furthermore, the manager, acting in conformity with Bureau policy, 
confirmed the belief by noting on April 28, 1953 that the leases had ter- 
minated by operation of law and by conducting a drawing in May, 1953 to 


determine priority. The reason for the Manager so doing was the policy 
of the Bureau of Land Management. The Appellant offeror, lulled into 
feeling secure, relied on the Bureau to his detriment. Was he justified 
in so doing? 
First of all, the appellants are aware of the standing proposition ‘ 
that one is not entitled to rely on erroneous actions taken by, or erroneous 
information supplied by a local Land Office Manager or his employees. 
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The situation here, however, is quite different, for the Manager was acting 
in conformity with a settled rule and practice established by the very 
Agency charged with the determination of rights. Also, the general rule 
that lands in an oil and gas lease are immediately available by operation 
of law after the lease term has expired has been passed upon and approved 
many times by the Secretary. 

In 1898, a state of affairs similar to the present dispute came to the 
attention of the 8th Circuit, Germania Iron Co. v. James et al, 89 Fed. 811 
(C.C.A. 8th, 1898). In that case a contest had arisen between two people 
as to whom had the rights to certain public domain. On February 18, 1889, 
the Secretary of the Interior filed an opinion in his office in Washington, 
D. C. in which it was determined that neither party had a right to the land 
and that the land was open to disposal. This decision was first received 
by the local land office on February 22, 1889. On the morning of February 
23, before the land office opened, the cancelation of the entry on the land 
was noted. One Hartman on February 23, 1889 was the first to enter the 
Land Office and to apply to enter the land in due conformity with the 
applicable law; however, one James in the afternoon of February 18, 1889 
at about 5 P.M. and again on February 19th in the morning applied for the 
land. James’ application was denied on the basis that it was premature 
since the land had not been restored until the 23rd. His appeal was denied 
until it reached the Secretary. The Secretary decided that James' entry 
was prior and valid even though made prior to the notation on the records. 
It was admitted that a settled rule, practice and policy existed in force in 
the Department at that time, that the records must first be noted before 
the land would be available. 

The District Court upheld the Secretary, but on appeal to the Circuit 


Court, the Secretary was reversed. Judge Sanborn stated on page 817: 


"| . rule and practice here under consideration stand 
upon far higher ground than the ordinary rules for the mere 
conduct of proceedings in courts. They condition the incep- 
tion, the foundation, the very existence, of all rights and 
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title toland. . . They had become an established 
rule of property, upon which men relied and had the right 
to rely. Men engage in business. . . in reliance 
upon them. Lawyers advise their clients and enforce and 
protect their rights with constant reference to them, and 
while all interests will readily adjust themselves to, and 
protect themselves under, erroneous rules, there is neither 
protection nor safety for any interest under shifting rules.” 
(citing cases.), 

and again on pages 817 and 818: 

"Nor was it within the supervisory power of the secretary 
or of the commissioner to set aside or annul rights 
acquired under this rule and practice, or to deprive 
Hartman of his title to this land, by a retroactive deci- 
sion, made five years after his right to it vested, to the 
effect that the established rule or practice when he made 
his entry was either inconvenient or erroneous. They 
might undoubtedly have made and promulgated a new rule 
which would have governed cases arising after a new rule 
of practice had been made and had become known, but 
Hartman and the other applicants. . . had the right 
to the determination of their claims according to the 
practice as it then existed. Retroactive decisions of 
judicial tribunals are as vicious and ineffective as retro- 
active laws." (citing cases) (emphasis added). 

It is to be noted that the Court specifically stated that the Secretary could 


not annul rights secured under a rule and practice by a retroactive deci- 


sion on the premise or basis that the rule was either inconvenient or 
erroneous. 

In James v. Germania Iron Co., 107 Fed. 597, (1901), a later suit to 
impress a trust, the same Court stated on page 602: 
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"The rights of the parties (appellees) vested on February 
23, 1889. They were initiated under and conditioned by 
the laws of the land and the. rules and practice of the 
department on that day, and no subsequent rules, 


decisions, or practice could divest them of the property 


Ww 
. 


they then secured. . 


In the Supreme Court of the United States, in Robinson v. Lundrigan, 
227 U. S. 173, (1912), to the contention of the complainant, the Acting 
Secretary, at page 177, replied: 

"In that case (referring to Germania Iron Co. v. James, 

supra), the court held that a just and reasonable rule of 

administration adopted and applied by the Department 

became 2 rule of property and could not be altered to the 

prejudice of those who had initiated rights under such 

practice. But the rule contended for by counsel as govern- 

ing the case under consideration is neither reasonable or 


just." 


The established practice and policy contended for by the appellants 
is just and reasonable - obviously so, since it was formulated into a 
regulation on August 28, 1957 (Circular 1983, 22 F. H. 6967, August 28, 
1957). Also, this policy was in keeping with the basic policy and purpose 
of the Leasing Act as declared by Congress, namely, to promote develop- 
ment, for the reason that it expedited the availability of land for develop- 
ment. This policy was also fair and equitable to the public since the 
records clearly show when a lease term expires by operation of law. 
These records are openly accessible and serve to inform the public 
equally with equal opportunity. Contrariwise, relinquishments are secret, 
private and undisclosed instruments, and the striking of a lease from the 
tract book is generally accomplished behind closed doors. 
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It has been stated frequently by the Secretary, particularly in the 
Machris, Brown case, that where an offeror is to be deprived of his 
statutory preference right to a lease for failure to comply with a regula- 
tion, that requirement should be clearly stated so that there could be no 
basis for disregarding the non-compliance. The appellant submits that 
43 C.F.R. 192.43 is not that clear and unambiguous for a number of 
reasons. First of all, it was not clear to the Bureau since the settled 


policy was to consider the land available after lease expiration; secondly, 


it was not clear to the thirteen people who filed on the land March 31, 1953; 


thirdly, it was not clear to other offerors by reason of the number of 
appeals filed on the question, and, finally, the regulation is capable of 
more than interpretation. Both the rule contended for by the appellants 
and the rule announced in the Machris, Brown case are compatible on 

the basis that 43 C.F.R. 192.43 does not apply in a case where the term 
expired prior to the striking of the lease, as now codified, 192.43(a). 

We should not be unmindful of a basic rule of construction, that where two 
constructions are possible, the one that creates harmony between pro- 
cedures should be adopted in favor of the construction that creates dis- 


cord and repugnancy. 


| 
For the above reasons, the appellant offeror urges that his right 
to a lease cannot be set aside by a retroactive decision. (See Union Oil 


Company of California, A-26518, January 19, 1953.) 


0 


The Question Involved Here is Availability, not 
Termination of Liability. From the Standpoint of | 
Availability, a Lease is Not Effectively Relinquished | 
Until it is Struck from the Records and‘if the Term | 
Expires Prior thereto, the Land should be Available 
After the Expiration of the Term. 


The general administrative rule and practice governing the avail- 
ability of lands in relinquished or canceled leases is not historically 
tied to the Act of 1920 as amended. Martin Judge, 49 1.D. 171 (1922). 


It is based on the principle that until an outstanding segregation is 


? 
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canceled on the records, the land is not available and not restored to 
the public domain. Martin Judge, supra. This basic principle survived 
all the amendments of the Act of 1920. The Amendatory Act of 1946 in 
no way altered or changed it. 

It is to be noted that this rule as to availability is predicated upon 
the existence of an "outstanding" segregation, that is, an entry or a lease 
which is in existence and lawfully in effect (See definitions of "outstand- 
ing", Vol. 30, Words and Phrases, Perm. Ed.) Along with the develop- 
ment of the leasing system for oil and gas on the public domain, the 
Department in order to promote leasing and development and for other 
reasons, established the procedure and practice that upon the ending of 
the term of an oil and gas lease, the lease was to be considered as having 
terminated by operation of law, and the land, automatically, became sub- 
ject to further disposition. In other words, the lease was no longer an 
“outstanding” segregation. 

The Amendatory Act of 1946, in eliminating the necessity for 
acceptance of a relinquishment, concerned itself only with the point of 
terminating the liability of the lessee under the lease. It does not con- 


cern itself with the question of availability. As stated in Machris, Brown, 


supra, at page 162: 


"As pointed out above, it is the Secretary who determines 
when lands shall be available for the filing of lease offers. 
The Mineral Leasing Act does not make such determination." 


But the Machris, Brown decision proceeds on the rationale that the 
Amendatory Act of 1946 precludes the possibility of the rules advocated 
by the appellants for the reason that a "relinquishment is effective as 

of the date of filing 30 U.S.C., 1952 ed., sec. 187 b), and thereafter 
there is no lease in effect which could possibly expire at a later date." 
(page 163 of the decision) Since as previously stated, the Act of 1946 
has nothing to do with availability and since availability is purely within 
the Secretary's discretion, the rationale of the Machris, Brown decision 


is unconvincing. Also, 43 C.F.R. 192.160, concerning itself with liability 
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and predicated upon section 8 of the Act of 1946, is of no concern to the 
question of availability. Therefore, the only regulation of concern is 
43 C.F.R. 192.43, one of the rules of availability adopted by the Secretary 
and not based on any particular statutory enactment. 
There is no indication that 43 C.F.R. 192.43, setting forth a long 
established practice, was designed as rule of availability superior to the 
other long established practice of considering lands available upon the 
termination by law of a lease. The question is: From the standpoint of 
availability, when is a lease actually relinquished within the meaning of 
192.43 which states in pertinent part: 
"When the lands embraced in a relinquished or canceled non- 


competitive lease. . . such lands (are) available for . 


filings of new lease offers immediately upon the notation 
the cancellation or relinquishment on the tract book. .| ." 


There are certain fundamentals that must be met and determined 
before a relinquishment can be effective. A relinquishment must be 
filed by the record title holder. There must be a finding or a determina- 
tion made as to this ultimate fact - all of which is exclusively the func- 
tion and province of the Land Office. This finding cannot be done by the 
person filing the purported relinquishment; it can be done only |by an 
examination of sources extrinsic to the purported relinquishment. This 
finding or determination, let's refer to it as a condition precedent or 
jurisdictional fact, is expressed in the usual Land Office decision “‘accept- 
ing" the relinquishment. Several days or several months may go by before 
the ultimate determination is made. Once this determination ig made, as 
evidenced by a decision, the relinquishment is by law viewed retroactively 
effective "as of the date of its filing", 50 as to fix the date of termination 
of the lessee's liability. The termination of the liability has, as aforesaid, 
no connection with availability. 

Accordingly, pending the finding of the necessary fact of record title 
ownership, accepting the relinquishment, and striking the records, the 
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effectiveness of a relinquishment as to availability is suspended so to 
speak. During this time lapse certain things can happen as to availability, 
namely, the lease can expire by operation of law. Let us take a fact situ- 
ation and assume a lease is owned by John Doe. A relinquishment is filed 
by John Smith. The lease expires the next day. Is the land available for 
offers the day after expiration, or must the public wait until action is 
taken on the relinquishment? The answer is clear. Pursue it further. 
Assume the Land Office concluded erroneously that John Smith was the 
record owner and struck the lease on the fifth day after the filing. Was 
the land available the day after the term expired or on the fifth day after 
the striking on the tract book? Again, the answer is obvious - all of which 
illustrates the necessity of a basic fact finding as to record title owner- 
ship. 

The further question arises: Under the facts of this case, is 


192.43 an exclusive procedure that must be followed: To the appellants, 


the answer is clearly to the negative. First of all, 192.43 is not as a 
matter of logic applicable to this dispute, for, as stated previously, a 
lease is not relinquished, from the standpoint of availability, until record 
ownership is determined as evidenced by the decision of acceptance and 
the striking. During the interim, the practice and policy urged by the 
appellants intervenes and the land is restored to leasing. Secondly, both 
procedures are compatible with each other since they operate under 
different circumstances. Thirdly, the law has never required that a 
useless procedure or a useless step be taken. Striking the records to 
restore availability would be a useless step since the lease had already 
expired. Fourthly, if it is an exclusive procedure, it violates the basic 
policy of the Leasing Act by delaying availability and development. Fifthly, 
the position urged by the appellants is fair and reasonable to the public 
since the public can easily determine and fix availability by noting the 
time when a lease term will expire by operation of law. Relinquishments, 
being secret devices, do not lend themselves to the proposition of public 
notice. Even if the procedures could be deemed conflicting in certain fact 
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Situations, it has been said many times that the policy of the law should 
control. The appellants are squarely in conformity with basic policy 
established by Congress. 


The appellants submit that the basic error of the Land Office and 
the Director is the unwarranted premise or assumption that the retro- - 
active release from liability provided for by Section 8 of the Act of 1946 
(retroactive for the reason that the statute reads "as of the date of 


filing") inevitably and under all circumstances is necessarily associated 
With 192.43 and the procedure for availability as set out therein. At risk 
of being repetitious, the Act of 1946 concerns itself with liability and has 
nothing to do with availability. 
The appellants will not formally argue the equities in their favor 
at this point. The Statement of Facts clearly show the actions taken by 
the Manager of the Land Office and the reliance upon them by the appel- 
lant offeror to his detriment. 
I 


The Decision in the Machris, Brown Case is Based 
Upon Section 8 of the Amendatory Act of 1946 and 
Should Apply only to Those Leases under which an 
Election had been Made to Come under the Amenda- 


tory Act, or Leases Issued after August 8, 1946. 


As stated by the decision below, Section 30 of the Mineral Leasing 
Act as originally enacted in 1920 provided in effect that the Secretary 
must first accept a relinquishment before it became effective. This 
provision was amended in 1946 to eliminate the requirement of accep- 
tance as to oil and gas leases. 

Assuming that the position of the Secretary in the Machris, Brown 
case is correct, the appellants submit the following argument in support 
of the position that the Machris, Brown rule is not applicable to|this 
dispute. 

The lease involved in the Machris, Brown case, Great Falls 086736 
was issued July 1, 1948 and of course subject to the provisions of the 
Amendatory Act of 1946. The lease involved in this dispute, LC 028785 
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was issued in 1938. An examination of LC 028785 and the DandE 
leases thereof revealed no election having been filed to come under the 
provisions of the Act of 1946. Therefore, the relinquishments were not 
effective until accepted since the leases were not made subject to the 
Act of 1946. The acceptance occurred long after the terms of the relin- 
quished leases expired. Thus, the land was available for filing on March 
31, 1953. The Machris, Brown case proceeds on the premise that, pur- 
suant to the Act of 1946, the leases terminated immediately upon filing 
of the relinquishment and hence there was nothing thereafter to expire 
by operation of law, and, as stated, the lease therein involved, Great 
Falls 086736, was issued in 1948. 

43 C.F.R. 192.1 and the regulations prior thereto relative to the 
applicability of the Act of 1946 to leases existing at the time of the pas- 
sage of the Act of 1946 expressly states that the Amendatory Act "applies 
to leases issued prior to the date of the Act only where the Amendatory 
Act so provides" (emphasis added). Section 5 of the Act of 1946, adding 
Section 30 (b) does not specifically state or provide that 30 (b) shall be 
applicable to existing ‘eases. Although Sec. 30 (b) uses the term "any" 
oil or gas lease, so did Sec, 17 as amended by the Act of 1946 relative to 
the provision granting the single extension, viz., "Any non competitive 
lease. . ."" However, an election to come under the Act, of 1946 was 
necessary in order to secure the benefit of or a right to the single exten- 
sion. (See Circular 1624, 43 C.F.R. 192.120; 43 C.F.R. 1949 Edition.) 


In the recent case of Stanley Odlum and Avila Oil Company, A-27502, 


January 13, 1958, involving provisions of the amendatory Act of 1954, the 
Solicitor ruled that a statute should not be applied retroactively where the 
intent of the legislature to have it so apply is not clearly shown, in keeping 
with the strict rule of construction and presumption against retrospective 
application in absence of clear expression to the contrary, and cited the 
decision of the United States Supreme Court in United States Fidelity and 
Guaranty Company v. United States for the use and benefit of Struthers 


eee eee 


Wells Company, 209 U.S. 306 (1908), at p. 314: 


93 
Brief of Appellants Paine & Interveners (Continued) 

"It ought not to receive such a construction (retrospective) 
unless the words used are so clear, strong and imperative 
that no other meaning can be annexed to them or unless the 
intention of the legislature cannot be otherwise satisfied." 

Here, it is obvious that section 30 (b) is susceptible of a construction 
that it receive prospective application only, which construction would 
satisfy the intent of Congress. Congress gave the lessee an opportunity 
to come under the Act of 1946 in Sec. 15 of the Act, providing that any 
person holding a lease who wished to come under the Act of 1946 could 
do so by filing a statement to that effect. 
It is also to be noted that in the Odlum case, supra, the seventh 
provision of the Amendatory Act of 1954 amending Section 31 used the 
introductory phrase of "Notwithstanding the provisions of this section". 
This seventh provision was denied retrospective application. Section 
30 (b), involved in this dispute uses language of similar import, |viz., 
"Notwithstanding any provision to the contrary in Section 30 hereof." 
Furthermore, the Department denied retrospective application partially 
on the basis that by regulation the lease holder could elect to come under 
the Act of 1954. The Act of 1946 itself grants this opportunity for election. 
Section 15 of the Act of 1946 states in part: 

", . .; but any person holding a lease on the effective date 
of this Act may, by filing a statement to that effect, elect 
to have his lease governed by the applicable provisions of 
the Act instead of by law in effect prior thereto." 

This provision is the last statement by Congress in the Act of 1946; it is 
clear and concise. Also the first part of Section 15 states that: 

"No repeal or amendment under this Act shall affect any 
right acquired under the law as it existed prior to such 
repeal or amendment, and such right shall be governed 


by the law in effect at the time of its acquisition; (emphasis 
added). 
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This provision does not characterize the right as solely that of a lessee; 
it includes a right of the lessor. Under the Act prior to the amendment, 
the U. S. had the discretion to accept or not accept a relinquishment. 
This was of value to the United States for obvious reasons, for instance, 
to prevent the lessee from escaping obligations under his lease. 
CONCLUSION 

For the reasons above urged, the appellants respectfully pray that 
the Secretary reverse the decision below and direct that a lease issue to 
the appellant offeror. 
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IN RE: APPEAL TO THE SECRETARY OF ) 

THE INTERIOR FROM DECISION OF THE ) OIL & GAS 
DIRECTOR BUREAU OF LAND MANAGEMENT ) NEW MEXICO 
DATED JANUARY 22, 1958, ENTITLED "EUGENE) 011453, 5.14g 
C, PAINE, ACTION OF MANAGER AFFIRMED" ) 


STATEMENT OF APPELLEE 
HOOVER H. WRIGHT 
COMES NOW, Hoover H. Wright, Appellee, by and through his 
Attorneys, and files this his statement in connection with the appeal of 
Eugene C. Paine and Interveners from a Decision of the Director of the 
Bureau of Land Management dated January 22, 1958 entitled "EUGENE C. 
PAINE, ACTION OF MANAGER AFFIRMED". 
STATEMENT OF THE CASE 
The Appellee, Hoover, H. Wright, makes no objection to the state- 
ment of the case made by Appellant's attorneys except only as to the 
argumentative portion thereof. The Appellee, Hoover H. Wright, obtained 
an extension of time to and including May 23, 1958 within which to file 
this Answer Brief (A-27632). 
STATEMENT OF THE FACTS 
The Appellee, Hoover H. Wright has no objection to the statement 
of facts made by the Appellant's attorney with exception of the argumenta- 


tive portions thereof. 
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STATEMENT OF APPELLEE 
1. The Appellant, by his attorney, has failed to state in his brief 
wherein the Director of the Bureau of Land Management erred in his 
Decision of January 22, 1958. The Appellant contends that the settled 
practice of the Land Office was to the effect that the lands embraced in 
a lease which is relinquished become available for filing the date the 
lease terminates by operation of law rather than on the date that the 
relinquishment is noted upon the Tract Book records. In the preliminary 
portion of the Appellant's brief, the attorneys for Appellant indicate that 
this was a settled rule and practice established in the Bureau of Land 
Management; however, on page 7 of the brief, the Appellant contends that 
such established policy is just and reasonable inasmuch as it was formu- 
lated into a regulation. By this argument, the Appellant has plainly con- 
ceeded that the rule and practice at the time the Paine application was 
filed was actually not settled. 
In the opinion of the Appellee, the Decision of the Director is clearly 
correct. The regulation in effect at the time the Paine application was 
filed shows quite clearly that the land was not available at the time Paine 
filed his application. 
Section 192.43, Title 43, C.F.R., 1954 edition: 
"Where a non-competitive lease is cancelled or relin- 
quished and the lands involved are not on the known geologic 
structure of a producing oil or gas field, or are not withdrawn 
in further leasing, immediately upon the notation of the can- 
cellation or relinquishment on the Tract Book of the Land 
Office or on the Tract Book of the Bureau of Land Manage 
ment, if there is no Land Office in the State, the lands shal 
be open to further oil and gas lease offers." 


As stated in Machris - Brown, 63 I. D. 161, (1956), ae that 
regulation, offers to lease filed prior to notation on the appropri 
Books have been consistently been held to be premature and-have been 


late Tract 


rejected" (citing cases). 
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The language of the Director's Decision quoted by the Appellant 
and appearing on page two, fifth paragraph of the decision is unfortunate. 
As stated in Machris - Brown - supra., the Bureau's conception of this 
regard is erroneous. Under the Mineral Leasing Act, it is the Secretary 
who determines when lands shall be available for the filing of lease offers 
and the regulation in effect at the time the Paine application to lease was 
filed clearly shows that the lands in a relinquished lease are not available 
for filing until a notation of the relinquishment has been made on the Tract 
Book of the Land Office. 

The Appellant would have the Secretary believe that the interveners 
and Eugene C. Paine had been deprived of a valuable right due to the Deci- 
sion of the Director. This is far from the truth. The regulations first 
adopted after the passage of the 1946 amendments to the Mineral Leasing 
Act required a cancellation to be noted on the Tract Book as effective on 


the tenth business day after such notice and provided that the lands would 
be open after that time. On December 31, 1948, the regulation was changed, 


and the only difference between it and the present regulation (Circular 1773, 
15 f.r. 8584, December 5, 1950) was the fact the 1948 regulation referred 
to applications and the 1950 regulation pertained to lease offers. From 
the foregoing, it is evident that from 1948 down to March 24, 1955, the 
Secretary clearly defined when lands were available for the filing of oil 
and gas lease applications or offers to lease. This matter has been 
settled by the Decision of the Department cited above, and described as 
Machris - Brown (A-27278). The cases cited by the Appellant are not in 
point inasmuch as the Secretary, by regulation, clearly stated when lands 
in a relinquished lease became available for further filing, there was no 
ambiguity and the practice of the various Land Offices could not have been 
to the contrary. 

The arguments contained in the second portion of the Appellant's 
brief have been completely and adequately answered in Machris - Brown's 
decision cited above, and Appellee need not reiterate statements made 
therein. The argument as to whether the land should be available after 
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the expiration of the term of the lease is one of policy to be decided by 
the Secretary of the Interior and having decided in 1948 that lands would 
be available for leasing after the notation of a relinquishment had been 
made on the Tract Book records, the Secretary of the Interior could 
again change the regulation and provided that the land became available 
after the expiration of the term of the lease as he did in March of 1955. 
There is nothing to prevent the Secretary of the Interior from again 
changing the regulation so as to provide that lands would not become 
available for further filing until after notice of the relinquishment or 
cancellation had been posted upon the Land Office bulletin board or else- 
where. This latter matter, of course, would give the public an equal 
opportunity to file upon the available lands. 
CONCLUSION 

In conclusion, the Appellee respectfully requests that the Decision 

of the Director be affirmed, and that the lease be issued to Hoover H. 


Wright, the first person filing a valid offer to lease upon the lands here 


in question. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 


A-27632 August 21, 1958 
Eugene C. Paine 2/ : New Mexico 011453. 


Oil and gas lease offer 
rejected. 


: Affirmed. 
APPEAL FROM THE BUREAU OF LAND MANAGEMENT 
Eugene C. Paine has appealed to the Secretary of the Interior from 
a decision of January 22, 1958, by the Director of the Bureau of Land 
Management which affirmed the rejection of his application for a non- 


competitive lease on approximately 313 acres of land in New Mexico and 
dismissed his appeal from the dismissal of a protest filed by the appel- 
lant and the persons listed in note 1 against a drawing held to determine 
priority of conflicting lease offers for the land (30 U.S.C., 1952 ed., Supp. 


V, sec. 226). 

The appellant's lease offer and conflicting offers of 12 other persons 
were filed at 10:30 a.m., on March 31, 1953. On May 6, 1953, the manager 
of the Santa Fe land and survey office gave notice of a public drawing to 
be held on May 20, 1953, to determine the priority of the conflicting offers 
on this land, as provided in 43 CFR 295.8. Ina decision of May 20, 1953, 
the manager notified the participating applicants of the results of the 
drawing in which Emma T. Russell's offer New Mexico 011457 was drawn 


1/ Mr. Paine was joined in the appeal before the Director by Mrs. 
C..H. DeBusk, and Manuel, Woodrow, Monroe, and Edith DeBusk who 
had intervened in the protest proceeding before the manager as assignees 
of the appellant's lease offer. In connection with the protest proceeding, 
the DeBusks requested permission to intervene in all of the proceedings 
before the Bureau and the Department involving lease offers filed by the 
appellant and by a conflicting offeror. Mrs. DeBusk submitted a letter for 
consideration on this appeal. 

Mr. Hoover H. Wright whose offer New Mexico 018814 for the land 

involved in this appeal was filed on November 4, 1953, filed a statement 
in support of the Director's decision in this case. 
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first and the appellant's offer was drawn fifth. Thereafter, on July 8, 


1954, the appellant and the persons listed in note 1 filed a protest alleg- 
ing irregularities in connection with the filing of nine of the offers 
included in the drawing which irregularities, they assert, prevented a 
fair and impartial drawing. 
In a decision of August 14, 1956, the manager held for rejection 
all of the lease offers still pending, 2/ stating that the drawing to deter- 
mine priority of consideration among the 13 offers had been held erron- 
eously. The decision stated that the lands here involved had been included 
in oil and gas leases LC 028785-D and LC 028785-E; that each of the 
leases would have expired by operation of law on March 30, 1953, but 
that relinquishments of the two leases had been filed on March 26, 1953. 
However, the relinquishment of these two leases was not noted on the 
tract books until 2:15 p.m. and 2:20 p.m., respectively, on September 10, 
1953. As the offers involved in the drawing had been filed before the 
relinquishments were noted on the tract books, the offers were rejected 
as required by the applicable departmental regulation then in|effect 
(43 CFR, 1953 Supp., 192.43), which provided in pertinent part that: 
‘Where a noncompetitive lease is canceled or relin- 
quished and the lands involved are not on the known geologic 
structure of a producing oil or gas field or are not withdrawn 
from further leasing, immediately upon the notation of 
cancellation or relinquishment on the tract book of the ee 


office * * *the lands shall be open to further oil and] gas 
lease offers * * *" 


In a separate decision of August 14, 1956, the manager dismissed 
the protest on the grounds that the allegations therein were moot as all 
of the offers included in the drawing had been either withdrawn or were 
rejected. 


2/ Ten of the offers had been withdrawn after the drawing was held. 


100 
Aug. 21, 1958 Appeal from BLM (Continued) 

The Director's decision dismissed the appellant's appeal from the 
manager's decision dismissing his protest and affirmed the manager's 
decision rejecting his lease offer. The Director held that under the 
regulation in effect when the lease offer was filed, an offer must be 
rejected where it is filed for lands which have been relinquinshed from 
a prior lease before the relinquishment is noted on the tract book even 
though the offer is not filed until after what would have been the expira- 
tion date of the relinquished leases (M. A. Machris, Melvin A. Brown, 
63 I. D. 161 (1956); Max L. Krueger, Vaughan B. Connelly, 65 I. D. 185 
(1958), and cases cited therein). The Director's decision also held that 
the fact that a drawing to determine priority was erroneously held does 
not affect the outcome in this case; and that the recent amendment of 43 
CFR 192.43 to permit the filing of lease offers even though the relinquish- 
ment of a prior lease has not been noted on the tract books, if the lease 
term would have expired in the absence of the relinquishment, is not 


applicable to this case since the amendment is not retrospective in its 


operation. 3 


A careful review of the entire record in this case and of the brief 
in support of the appeal indicates that there is no basis for modifying the 
Director's decision rejecting the appellant's application. Most of the con- 
tentions raised on this appeal have been answered adequately in the Direc- 
tor's decision and need not be mentioned further here. However, one 
contention which was ‘raised for the first time on this appeal will be con- 
sidered briefly. This is the contention that the ruling in the Machris, 
Brown case is not applicable to the instant case because the relinquished 
leases here involved were issued before section 30(b) was added to the 
Mineral Leasing Act by the act of August 8, 1946 (30 U.S.C., 1952 ed., 
sec. 187b). It is argued that the provision in section 30(b) that a relin- 
quishment of a lease shall be effective as of the date of its filing, subject 
to certain conditions, is not applicable to leases issued before August 8, 


3/ The regulation in question was amended effective August 28, 1957 
(43 CFR, 1957 Supp., 192.43; 22 F.R. 6967). 
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1946, in the absence of an election by a lessee to have his lease governed 
by the provisions of the 1946 act and that there is nothing in the lease 
files of Las Cruces 028785-D and 028785-E showing that Beal 
ever filed to have the leases governed by the provision of the 1946 act. 
The appellant asserts further that the former leases on this land did not 
terminate when the relinquishments were filed, as provided by| section 
30(b), but remained outstanding until they expired by operation of law at 
the end of the lease terms. This contention is based on the premise that, 
in the absence of an election, the relinquishments of the leases were 
governed by the provisions of section 30 of the Mineral Leasing Act 
(30 U.S.C., 1952 ed., sec. 187) which provides that relinquishments are 
not effective until approved by the Secretary and these relinquishments 


ons were 


had not been approved before the leases expired by operation of law. 


The appellant's premise is wrong. The language of section 30(b), 
like the language of section 30(a) (30 U.S.C., 1952 ed., sec. 187a, also 


added by the act of August 8, 1946) relating to assignments, contains no 
indication that it is inapplicable to leases issued prior to August 8, 1946, 
in the absence of an election. As a matter of practice, the Department 
has considered both sections to be applicable to such leases without the 
necessity for filing an election. The appellant has not pointed iF any 
deviation from this practice or shown how it has adversely affected the 
rights of lessees, 
Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
F.R. 6794), the decision of the Acting Director is affirmed. 


(Sgd) Edmund T. Fritz 
Acting Solicitor 
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[ Filed February 23, 1960 ] 
MOTION FOR SUMMARY JUDGMENT 
The defendants move the court to enter summary judgment for them 


and against the plaintiffs on the grounds that, as shown by the entire record 


in the case, there is no genuine issue of material fact and the defendants 
are entitled to judgment as a matter of law. 


[ Filed May 4, 1960] 
JUDGMENT 

This cause having come on for hearing February 23, 1960, on 
plaintiffs’ motion for summary judgment and on the motions for summary 
judgment of the defendants and of the intervenor Hoover H. Wright, all 
parties to said cause appearing by counsel, and it appearing that there 
is no genuine issue as to any material fact, 

IT IS HEREBY DECLARED, ORDERED AND ADJUDGED: 

1. That plaintiffs’ motion for summary judgment be and hereby is 
granted; 

2. That defendants’ and intervenor's motions for summary judg- 
ment be and hereby are denied; 

3. That judgment be and hereby is entered for the plaintiffs 
against the defendants and intervenor; 

4. That the lands in suit, namely, the NE/4 of Section 6 and the 
W/2NW/4 of Section 6, T. 17 S., R. 30 E., N.M.P.M., and the E/2NE/4 
of Section I, T. 17 S., R. 29 E., N.M.P.M., in the State of New Mexico, 
are to be deemed as and were available for non-competitive leasing on 
March 31, 1953; 

5. That the lands in suit are the same lands for which plaintiff 
Eugene C. Paine filed application NM 011453 on March 31, 1953, and 
are the same lands now under non-competitive lease NM 013814 issued 
to the Intervenor Hoover H. Wright pursuant to application NM 013814 
filed on November 4, 1953; 
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6. That the application NM 011453 filed by the plaintiff Eugene C. 
Paine for a non-competitive oil and gas lease which was erroneously 
rejected by the defendants on the ground that the lands in suit were not 
open to non-competitive lease offers is to be reinstated by the defendants; 
7. That the defendants forthwith shall take such steps as are 
necessary to put into effect this judgment of the Court. 


/3/ Edward M, Curran 
Judge 


[ Filed May 5, 1960] 


NOTICE OF APPEAL 
Notice is hereby given this 5th day of May, 1960, that Intervener 
Hoover H. Wright, by his attorney, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 4th day of May, 1960 in favor of plaintiffs against 
said defendants and intervener. 


[ Filed May 5, 1960] 
DESIGNATION OF RECORD ON APPEAL 
Pursuant to Rule 75 (a), F.R.Civ.P., and Rule 12 (a) of the United 
States Court of Appeals for the District of Columbia Circuit, the inter- 
vener-appellant hereby designates all of the original files and/papers 
for inclusion in the record on appeal taken by notice of appeal |filed May 
5, 1960. 
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[ Filed May 19, 1960] 


ORDER 

It appearing to the Court that a notice of appeal was filed May 5, 
1960, by the intervener Hoover H. Wright from the judgment of this 
Court entered May 4, 1960, adverse to the intervener and defendants, 
and 

It appearing that the subject of the controversy is an oil and gas 
lease on public lands of the United States and that the lands covered by 
the lease are being drained by reason of production of oil and gas on 
continguous and adjoining lands and for that reason intervener seeks to 
accelerate the prosecution of his appeal to curtail irreparable damages; 

IT IS HEREBY ORDERED, and the Clerk is directed to forthwith 
prepare-and transmit the record on appeal as provided by Rule 75 (a), 
F.R.Civ.P., and Rule 12(a) of the United States Court of Appeals for the 
District of Columbia Circuit. 


/s/ Edward M. Curran 
Judge 


Dated: May 19, 1960 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,740 


HOOVER H. WRIGHT, 
v. 
EUGENE C. PAINE, ET AL, 


Appellant, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


BRIEF FOR APPELLANT HOOVER H. WRIGHT 


Opinion Below 
The district court did not write an opinion. 
Jurisdiction 
This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered May 4, 


1960, granting plaintiffs’ and denying defendants’ and 
intervener’s motions for summary judgment (App. 102- 


(1) 


2 


103).1 The notice of appeal was filed May 5, 1960 (App. 
103). The jurisdiction of the district court was alleged 
to be invoked under Title 11, Section 306 of the District 
of Columbia Code and section 10 of the Administrative 
Procedure Act (5 U.S.C. § 1009); and upon the grounds 
of diversity of citizenship and that the construction and 
interpretation of a federal statute are involved and re- 
quired (App. 3). This Court has jurisdiction under 28 
U.S.C. § 1291. 
Statement of Case 


Appellee Paine filed an oil and gas lease offer for 312.97 
acres of land owned by the United States in Eddy County, 
New Mexico. Paine’s offer was rejected on the ground 
that the land was not open for lease offers when the offer 
was filed. A lease was issued to appellant Wright who 
filed after the date the land was open for leasing as de- 
termined by the Secretary of the Interior. Paine and his 
assigns, the other appellees, brought this suit for judicial 
review of the Secretary’s decision, seeking a judgment 
declaring that the land was open for lease offers on the 
date the Paine offer was filed and requiring the Secretary 
to reinstate Paine’s lease offer (App. 3-10, 25). 

The life of a noncompetitive oil and gas lease is five 
years and so long as oil and gas are produced in commer- 
cial quantities from any part of the lease. In 1938, the 
United States issued an oil and gas lease to over 2,500 
acres of public land including the 312.97 acres in suit. 
A portion of the lease was brought into production thus 
continuing the life of the entire 2,500 acres (App. 29). 
Thereafter the lease was partitioned into six leases, here 
referred to as the base lease (Las Cruces 028785) and 


1 All “App.” references are to Appendix for Appellant, printed as 
a separate volume in this case. 
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the ‘‘A”’ through ‘‘E”’ leases (App. 30-34; 36-38). Ap- 
pellee Paine is and was a member of the law firm which 
handled the partition (App. 35). Two of the leases, the 
base lease and the ‘‘A’’ lease were producing. Appellees 
Monroe and Woodrow DeBusk held the nonproducing ‘‘C’’ 
lease (App. 37). Appellees C. H. (Nettie) DeBusk and 
her sister-in-law, Bessie Acrey, jointly held the producing 
‘*A”? lease. Nettie also held the nonproducing ‘‘D’’ lease 
and Bessie the nonproducing ‘‘H’’ lease, which together 
embrace the 312.97 acres in suit. This acreage is still 
nonproducing (App. 37, 38). 

Each of the nonproducing segregated leases received a 
fresh primary term of two years expiring on March 30, 
1953 (App. 63). As the end of the terms approached, 
the ‘“‘D’’ and ‘‘E”’ lessees realized their leases would 
expire since there was no production. Through their at- 
torney, Mr. Thomas F. McKenna, they sought permission 
to consolidate or merge the nonproducing ‘‘D’’ and ‘‘E’’ 
leases with their producing ‘‘A’’ lease, so that the pro- 
duction on the latter would continue the life of the non- 
producing leases (App. 38-40). 

When their merger effort failed, the ‘‘D’’ and “‘H”’ 
lessees filed voluntary relinquishments of the ‘‘D’’ and 
““B”’ leases on March 26, 1953, four days before the ex- 
piration of the primary two year term (App. 40-41). The 
controlling regulation specified that such relinquished land 
was not open to further lease offers until public notice 
is given by noting the relinquishment on the land office 
tract books (43 CFR 192.43 (1953 supp.)).2_ Without await- 
ing the notation on the tract books, a lease offer was filed on 
March 31, 1953, in the name of appellee Paine, a member 
of the law firm which handled the subdivision of the base 


2 For full text see page 7 infra. 
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lease (App. 42). A year later Paine divested himself of 
any interest in the offer by assigning that part of the lease 
offer covering the 160 acres of ‘‘D’’ lease land to the former 
“PD”? lessee, appellee Mrs. C. H. (Nettie) DeBusk, and the 
remaining acreage, the former ‘‘E”’ lease land to appellees 
Monroe, Woodrow, Manuel and Edith DeBusk (App. 52-55). 

On the day the Paine lease offer was filed, twelve other 
offers were filed on the land in suit. Appellant Wright 
was not one of the filers. (The offers are listed at App. 
45.) Two days after the lease offer filings, the relinquish- 
ments of the ‘‘D’’ and ‘‘E” leases were noted on the serial 
register, but not on the tract books. About a month later, 
on April 28, 1952, the notation ‘‘Lease Term’d by oper. 
of law’? was entered on both the serial register and the 
tract book as to both the ‘‘D”’ and ‘‘H”’ leases. No date 
of termination was noted (App. 43-44, 49-50). 

The Manager of the land office dealt with the 13 offers 
as if simultaneously filed. A drawing was held May 20, 


1953, at which the Paine offer was drawn fifth (No. 5). 


3 These events subsequent to the date the Paine lease offer was filed 
have no significance, since they could not have influenced Paine’s prior 
filing. Moreover, it is the tract book not the serial register which gives 
public notice. The serial register is a book containing in numerical order 
a sheet for each matter presented to the Land Office. This includes. 
all applications for rights of way, land classifications, public sales, 
various entries (homestead, small tract, desert land, ete.), permits, and 
miscellaneous matters including oil and gas lease offers. The serial 
register is to be distinguished from the tract books which provide the 
only index by land description to all matters on record affecting any 
tract of public land. It is the tract books to which the general public 
goes to ascertain the title status of public land. The tract books give 
notice. The serial registers do not. “Notation of relinquishment in the 
serial register * * * is not sufficient. ° ° * Inherent in the tract book 
is the premise that the tract book is the source from which the public 
is to determine whether public lands are open to filing.” William v. 
Moore, 65 I.D. 227, 229 (1958) (emphasis in original). To the same 
effect, see Max L. Krueger, 65 I.D. 185, 191 (1958); Wéillie M. Cortes, 
A-27438 (Gower’s SO-1957-31); Elmer F. Garrett, 66 I.D. 92, 93, n. 3 
(1959). 
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After the participants in the drawing were notified of the 
results, ten of them withdrew their offers (App. 46, 63). 

While the three remaining lease offers were in this pos- 
ture, the Bureau of Land Management, in the normal course 
of business, reached the relinquishments of the ‘‘D’’ and 
“B®” leases for processing. By decisions dated Septem- 
ber 1, 1953, the Bureau ordered the ‘‘D’’ and ‘‘E’’ leases 
canceled by virtue of the voluntary relinquishments filed 
March 26, 1953, and so notified the Santa Fe Land Office 
(App. 47-48). On September 10, 1953, the land office for 
the first time made the notation on the tract books that 
the ‘‘D’’ and ‘‘E”’ leases were ‘‘Canceled—9-10-53 Noted 
at 2:15 p.m. [as to ‘“‘E’’ lease]; 2:20 p.m. [as to ‘“‘D”’ 
lease]’’ (App. 49, 50). The quoted phrase was the ab- 
breviated style for noting that the leases were canceled 
by reason of the voluntary relinquishments (App. 63). 
Several weeks after the notation was made on the tract 
books, appellant Hoover H. Wright, on November 4, 1953, 
filed his offer to lease the lands in suit (App. 51, 74). 

On July 8, 1954, more than a year after the drawing, 
Paine, and the five appellees DeBusk, to whom he had in 
the meantime assigned (see, supra, p. 4), protested the 
drawing, alleging that Paine was ‘‘victimized’’ because 
of the thirteen participating offers, including the offer 
drawn as number 1, combined to prevent each applicant 
from having a fair and equal chance (App. 56-62). The 
Manager of the land office rejected the remaining three 
offers (Nos. 1, 5 (Paine) and 9) because they were filed 
before the relinquishments of the ‘‘D’’ and ‘‘E”’ leases 
were noted on the tract books and therefore at a time when 
the land was not open for leasing (App. 63-64). The Paine- 
DeBusk protest of the drawing was accordingly dismissed 
as moot (App. 64-65). 

The number 1 and 9 offerors accepted the Manager’s de- 
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cision. However, Paine (No. 5) and the DeBusks appealed 
to the Director, Bureau of Land Management. They ar- 
gued that the life of the ‘‘D’’ and ‘‘E”’ leases did not end 
with the voluntary relinquishments but continued to the 
expiration of the stated term of the leases as if there had 
been no relinquishments. They contended that the relin- 
quished leases fell within the rule that land covered by a 
lease which expires at the end of its term is automatically 
open for lease offers without notation on the tract books. 
They also insisted that as the survivor of the 13 lease 
offers, they were entitled to a lease (App. 68-72). 

The Director rejected the Paine-DeBusk arguments and 
affirmed the Manager’s decision. His holding rested on 
the ground that under the applicable statute (30 U.S.C. 
187b) the voluntary relinquishments of the ‘‘D”’ and ‘‘K”’ 
leases were effective as of the date of filing and therefore no 
lease existed which could expire at a date after the relin- 
quishments. The Director held that since the ‘‘D” and 
“<”’ leases were voluntarily relinquished and did not expire 
by operation of law, the land covered by them was not open 
to lease offers until the fact of relinquishment had been 
noted on the tract book as required by the controlling regu- 
lation (App. 73-79). The Director’s decision specified that 
Wright was to be served with any appeal to the Secretary 
(App. 79).* 

On appeal, the Secretary, through the Acting Solicitor, 
affirmed the Director’s holding (App. 98-101). Thereafter, 
appellant Wright’s lease offer was processed and oil and 
gas lease NM 013814, effective September 1, 1958, was 
issued to him (App. 51). Paine and the DeBusks brought 
this suit against the Secretary and the Director of the 


4 We mention this because Wright was not in the drawing or in the 
administrative proceedings before the Manager or the Director. His 
only participation in the administrative proceedings was on the appeal 
taken by Paine and the De Busks to the Secretary. 
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Bureau of Land Management. Appellant Wright was not 
a party. On September 24, 1959, the district court, per 
Judge Holtzoff, on motions for summary judgment entered 
judgment for the plaintiffs (App. 17-18). 

The Secretary of the Interior and his co-defendant ap- 
pealed (Appeal No. 15464). Wright, although not a party, 
requested this Court to vacate the judgment of the district 
court and to remand the case for the sole purpose of per- 
mitting him to intervene (Wright, petitioner, v. Seaton 
et al., and Paine, et al., respondents, Misc. 1403). The 
Secretary and the Director also moved for the same relief 
(App. 19-20). Paine and the DeBusks responded and the 
matter was argued orally to this Court. On January 11, 
1960, the Court entered its order vacating the judgment 
of the district court entered September 24, 1959, and re- 
manded the case with directions to allow Wright to inter- 
vene and to take such further proceedings as the trial court 
deemed appropriate (App. 20). 

Thereafter, the court below vacated its judgment and 
allowed Wright to intervene and to file his answer in inter- 
vention (App. 21-24). All parties filed separate motions 
for summary judgment (App. 25, 26, 102). Plaintiffs’ 
motion was granted and defendants’ and intervener 
Wright’s denied, per Judge Curran (App. 102-103). This 
appeal followed. 

Regulation Involved 


The pertinent regulation is found in 43 CFR 192.43 
(1953 supp.) (Circular No. 1773, November 29, 1950, 15 
F.R. 8584). It provides: 


§192.43 Opening of lands to further filings, where a 
noncompetitive oil and gas lease is canceled or relin- 
quished. Where a noncompetitive lease is canceled or 
relinquished and the lands involved are not on the 
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known geologic structure of a producing oil or gas 
field or are not withdrawn from further leasing, im- 
mediately upon the notation of the cancellation or 
relinquishment on the tract book of the land office or 
on the tract book of the Bureau of Land Management, 
if there is no land office in the State, the lands shall 
be open to further oil and gas lease offers. Offers 
received in the same mail or over the counter at the 
same time, will be considered simultaneously filed and 
priority to the extent of the conflicts between them will 
be determined by a public drawing in accordance with 
the procedure prescribed in § 295.8 of this chapter. 


Statement of Points 
The district court erred: 


1. In holding that the regulation in issue (43 CFR 192.43 
(1953 supp.)) was void as a matter of law and beyond the 


statutory powers vested in the Secretary. 

2. In holding that the lands in suit were open to further 
lease offers before the filing of a relinquishment of a prior 
oil and gas lease was noted on the tract book as required 
by the controlling regulation (43 CFR 192.43 (1953 supp.)). 

3. In holding that the Secretary erroneously held that 
the regulation was applicable to appellee Paine’s lease 
offer and that the Secretary erroneously held that the 
lands in suit were not open to lease offers on the date 
appellee Paine’s offer was filed. 


Summary of Argument 
I 


Under the controlling regulation, rule and practice, fed- 
eral land is not open to oil and gas lease offers until the 
public is given notice of the relinquishment of a prior lease 
of the same land by noting the fact of relinquishment on 
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the tract books of the land office. Appellant Wright was 
the first to file after the land was thus opened and he re- 
ceived the lease. Appellee Paine filed before the land was 
so opened and his offer was rejected at all three adminis- 
trative levels in the Department of the Interior, including 
the Secretary. 

The district court without assigning any reason for his 
judgment declared the land was open before the relinquish- 
ment was noted on the tract books as required by the 
regulation (App. 103). If the regulation is valid and 
applicable the district court may not substitute its judg- 
ment for that of the Secretary. 

A. The regulation is valid. It is easily within the com- 
prehensive powers Congress vested in the Secretary ‘‘to 
do any and all things necessary to carry out and accom- 
plish the purposes’’ of the Mineral Leasing Act of 1920 
(30 U.S.C. 189). Chapman v. Sheridan-Wyoming Coal Co., 
338 U.S. 621, 627 (1950). (Infra, p. 13-14.) 

B. The regulation is a valid exercise of the Secretary’s 
authority. The Secretary must determine when and how 
federal land may be leased and must do so in an orderly 
manner and with fairness, in order that the public may 
have an equal opportunity to apply for an oil and gas lease. 
The regulation requiring public notice by notation on the 
tract books accomplishes this. Otherwise, one who relin- 
quishes his lease before the expiration of the term would 
gain an advantage over the public since he alone knows 
when he intends to file his relinquishment. He would be 
in a preferred position to file for a fresh lease of the same 
land without competition. (Infra, pp. 14-16.) 

1. A review of the history of the rule and practice re- 
flected by the regulation calling for record notice, shows 
that the rule has been applied from the early days of the 
administration of public land law. (See cases collected in 
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Appendix A.) The Supreme Court has held it to be within 
the Secretary’s powers and characterized the rule as rea- 
sonable and just. Holt v. Murphy, 207 U.S. 407, 414-415 
(1908) ; also, Germania Iron Co. v. James, 89 Fed. 811, 814 
(C.A. 8, 1898) ; James v. Germania Iron Co., 107 Fed. 597, 
605-609 (C.A. 8, 1901), appeal dismissed 195 U.S. 638. 
(Infra, pp. 16-19.) 

2. The public land principle of notice of record was 
applied to oil and gas leases and permits even before a 
regulation was issued making the rule specifically appli- 
cable to oil and gas lands. Martin Judge, 49 L.D. 171 
(1922) (infra, pp. 19-20). The principle was incorporated 
into the oil and gas lease regulations in 1924 and has 
remained in force ever since. It has been consistently 
applied to oil and gas leases and permits under the Mineral 
Leasing Act of 1920. (See cases collected in Appendix B.) 
The Secretary’s decision set aside by the court below, is 
but one of a long series holding that land segregated by 
an oil and gas lease is not open to further leasing until 
the relinquishment of the lease is noted of record on the 
tract books. (Infra, pp. 20-22.) 
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Since the Paine offer in suit was filed before the relin- 
quishment of the prior lease was noted on the tract books, 
the controlling regulation was properly applied to it. No 
rights attach to a lease offer prematurely filed (infra, p. 
22). (See cases collected in Appendix B.) 

In the court below, the appellees contended that the prior 
leases should be treated as if their terms had expired and 
there had been no relinquishments. The statute made the 
relinquishments ‘effective as of the date of [their] filing’’ 
(30 U.S.C. 187b). There were no leases to expire after the 
relinquishments were filed. If the district court acceded 
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to appellees’ argument it gave these appellees special treat- 
ment and preference accorded to no others under the public 
land laws. (Infra, pp. 22-23.) 


Tir 


A. The contentions made by the appellees in the court 
below do not support the judgment. They contended that 
the Department treated land as open for further lease 
offers immediately after the term of the relinquished lease 
would have expired if no relinquishment had been filed. 
No instance of such a departure from policy was cited by 
appellees. As against this, see the multitude of formal 
decisions set out in Appendix B. (Infra, p. 24.) 

B. Appellees contended that the Secretary’s 1956 de- 
cision in Machris-Brown (63 I.D. 161) changed the policy 
to require notation and retroactively applied the changed 
policy to the Paine lease offer. Since Machris-Brown was 
simply another in a long line of administrative decisions 
confirming the notation rule, it could not have been retro- 
actively applied (infra, pp. 24-25). 

In support of their ‘‘retroactive’’ contention appellees 
relied on dictum by the Director, Bureau of Land Manage- 
ment, in his decision rejecting their lease offer (App. 59), 
that before the 1956 opinion by the Secretary in the Machris- 
Brown case (63 ID. 161) the Bureau had considered land 
open for new lease offers after the term of the prior lease 
would have expired if no relinquishment had been filed 
(infra, p. 25). This argument is without merit. 

First, the dictum of the Director does not establish policy. 
The Secretary establishes policy (infra, p. 25). Second, 
the dictum is erroneous. It is contrary to the Secretary’s 
decisions (Appendix B) and to the Director’s own holdings 
(infra, note 12, p. 26). It was not even consistently fol- 
lowed by the Director (imfra, pp. 26-28). 
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©. The appellees contended that the former ‘‘D”’ and 
‘<#”” lessees had not elected to come under the 1946 amend- 
ment of the Mineral Leasing Act and therefore the re- 
linquishments were ineffective. The argument is specious 
for several reasons. First, a lease offeror has no standing 
to attack the validity of the relinquishment contracts be- 
tween the United States and the lessees (infra, p. 28). 
Second, the former lessees took the benefits of section 7 
of the 1946 Act when they subdivided the base lease to 
segregate the ‘‘D’’ and ‘‘E”’ leases and took the benefits 
of section 8 of the Act when they relinquished. Third, 
lessees may not claim the benefits under one section of the 
statute (assignments) and repudiate another section (re- 
linquishments). Wilbur v. Texas Co., 59 U.S. App. DC. 
275 (1930), 40 F. 2d 787, 790, certiorari denied 282 U.S. 
843. (Infra, pp. 28-29). Fourth, no election is necessary 
to obtain the benefits of the Act concerning relinquishments 
and assignments. H. Leslie Parker, 62 1D. 88, 96 (1955). 


(Infra, pp. 29-30.) 


Argument 


The courts will not disturb the Secretary’s decision that 
the land was not open for the Paine lease offer unless it is 
unlawful, or arbitrary and capricious, or plainly wrong. 
McKenna v. Seaton, 103 U.S. App. D.C. 170 (1958), 259 
F. 2d 780, 784, certiorari denied 358 U.S. 835; Seaton v: 
Texas Company, 102 U.S. App. D.C. 171 (1958), 256 F. 2d 
718, 722-723; McKay v. Wahlenmaier, 96 U.S. App. D.C. 
313 (1955), 226 F. 2d 35, 46; Chapman v. Santa Fe Pac. 
R. Co., 90 U.S. App. D.C. 34, 38 (1951), 198 F. 2d 498, 502, 
certiorari denied 343 U.S. 964. 

The regulation controlling this controversy directed that 
‘<where a noncompetitive lease is canceled or relinquished 
* © © immediately upon the notation of the cancellation 
or relinquishment on the tract book * ° ° the-lands shall 
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be open to further oil and gas lease offers” (For full text, 
see page 7, supra.) If this regulation is valid and ap- 
plicable, the land was not open for lease offers when the 
Paine offer was filed, and it follows that the complaint 
should have been dismissed. 


I. The Regulation Is Valid 


The validity of the regulation depends on whether it is 
within the power conferred on the Secretary and, if so, 
whether it is a reasonable exercise of that power. 

A. The Secretary is empowered by Congress to require 
that lands covered by a relinquished oil and gas lease shall 
not be open to further lease offers until the fact of re- 
linquishment has been noted on the tract books. There is 
no doubt of the plenary power of Congress over land of 
the United States. It is ‘‘without limitation’. United 
States v. San Francisco, 310 U.S. 16, 29 (1940); Light v. 
United States, 220 U.S. 523, 537 (1911). In the exercise of 
this broad power, Congress enacted the Mineral Leasing 
Act of February 25, 1920, ¢. 85, 41 Stat. 437. This statute 
inaugurated a new. policy under which the Government 
retained title and leased the minerals. Ickes v. Develop- 
ment Corp., 295 U.S. 639, 645 (1939). The management 
of the mineral lands and the administration of the Mineral 
Leasing Act’ of 1920 were confided to the Secretary of the 
Interior. The questions of whether land should be leased 
and, if so, when the lands should be open to the public 
for lease offers, as well as the methods for obtaining a 
lease, were left for determination by the Secretary under 
his overall authority ‘‘to prescribe necessary and proper 
rules and regulations and to do any and all things necessary 
to carry out and accomplish the purposes”’ of the Act (30 
U.S.C. 189). McLennan v. Wilbur, 283 U.S. 414, 419 (1931). 
As the Supreme Court put it, ‘‘The Mineral Lands Leasing 
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Acts confer broad .powers on the Secretary as leasing 
agent for the Government.’’ Chapman v. Sheridan-Wyo- 
ming Coal Co., 3388 U.S. 621, 627 (1950). 


Pursuant to the powers:vested in him, the Secretary 
promulgated the regulation in issue calling for public notice 
by way of notation on the tract book that the lease had been 
surrendered before the land was open to further lease of- 
fers (48 CFR 192.43 (1953 supp.), set out at page 7, 
supra). 

B. The regulation is a valid exercise of the authority 
vested in the Secretary. Section 17 of the Mineral Leasing 
Act mandatorily requires that a noncompetitive oil and 
gas lease shall issue to the ‘‘person first making applica- 
tion * * * who is qualified to hold a lease’’ under the Act.* 
(30 U.S.C. 226.) McKay v. Wahlenmaier, 96 U.S. App. D.C. 
313 (1955), 226 F. 2d 35, 39; Barash v. Seaton, 103 US. 
App. D.C. 159 (1958), 256 F. 2d 714, 715. However, as 
noted above, the Secretary first must determine when and 
how public land may be open to lease offers under the vary- 
ing circumstances which arise in the administration of the 
federal oil and gas lands. Machris-Brown, 63 I. D. 161, 
162-163 (1956). 


5 Here the Secretary never reached the question of whether Paine was 
qualified to take a lease since he held that the land was not open to 
lease offers. To be qualified, the applicant must file in good faith for 
his own benefit and not for the benefit of another. If he represents the 
undisclosed interest of others, the lease offer is void, since the Secretary 
would have no way of determining whether the real parties in interest 
satisfy the statutory requisites as to citizenship and the amount of other 
federal acreage under lease or lease offer (30 U.S.C. 181, 184). McKay 
v.. Wahlenmaier, 96 U.S. App. D.C. 313 (1955), 226 F. 2d 35, 41-42. 
The first judgment entered by Judge Holtzoff (App. 17-18) awarded 
Paine the statutory priority as the first qualified offeror although the 
Secretary had never passed on Paine’s qualifications. The judgment on 
review does not deal with statutory priority in view of appellees’ amend- 
ment of the complaint (App. 25, 102-103). Even if the judgment below 
were affirmed, the question of Paine’s qualifications under the statute will 
Temain open for determination by the Secretary. 
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-“Ft' is a precept of ‘public land law that once federal land 
is under lease it is no longer available for leasing by an- 
other. Joyce A. Cabot, 68 LD. 122, 123 (1956); R. B. 
Whitaker, 63 I.D. 124, 127-128 (1956); Duncan Miller, 66 
LD. 342, 344 (1959). There comes a time when land 
formerly under lease should again be made available 
for leasing. Fair and orderly administration requires that 
the land be open for leasing to all at the same time. The 
obligation falls on the Secretary to see to it that all who 
wish to do so, have an equal opportunity to apply for a 
lease. 

To fulfill this obligation, the Secretary has promulgated 
regulations. Thus, where a lease expires at the end of its 
term, the land is automatically open for new lease offers 
without awaiting posting on the tract book.® But in a situa- 
tion such as the one at bar, where a lease is voluntarily 
surrendered before the expiration of its term, the relin- 
quishment must be noted on the tract book before the land is 
open for lease offers. The reason is apparent. Where 
the lease term expires, the tract book shows the expiration 
date of the outstanding lease. Where the lease is relin- 
quished before the anniversary date, only the person who 
is about to relinquish knows when he intends to file his 
relinquishment. This puts him in a preferred position ‘to 
seek a new lease without competition from others. 

To insure fair play and an equal opportunity to the pub- 
lic, the rule expressed by the regulation in issue has been 
in force since the beginning of the Mineral Leasing Act. 


6 Prior to 1943 the rule was otherwise. Termination of Oil and Gas 
Prospecting Permits, Circular No. 1440, December 2, 1937, 56 I-D. 489, 
490, subsequently codified as 43 CFR 192.14 (1939 ed.). In 1943, a 
regulation was issued waiving the notation requirement where a lease 
expired because its term ran out and making such land open to new lease 
offers on the next business day following the*date on which the lease 
term: expired. (Cireular No. 1549, May 29, 1943, 8 F.R. 7713, 43 
CFR 192.14c (1943 cum. supp.)). 
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To hold the regulation void is to leave the-date when land 
is open to lease offers to whim, depending on who the lease 
offeror is or who the deciding officer is. Public business 
cannot be conducted on such a basis. For that reason, the 
Secretary has uniformly followed the rule that when land 
is leased it is segregated and not open for new lease of- 
fers, and that this segregation continues even after the 
lease is relinquished or canceled until the land is restored 
to further lease offers by notice to the public. This notice 
is given by noting the fact of relinquishment or cancellation 
upon the tract books of the local land office. Notice of 
record is the purpose and reason for the regulation in is- 
sue. It is a valid exercise of the Secretary’s power. 

A review of the history of the rule and practice reflected 
by the regulation in issue precludes the notion that it is 
not a proper exercise of the Secretary’s statutory powers 
or that it reflects a recent change in policy newly applied 
to appellees. 

1. The history of the rule and practice. The origin of the 
rule and practice of segregating public land covered by oil 
and gas lease until the restoration of the land to lease of- 
fers is noted on the tract books, stems from the early days 
of the administration of the public land laws. From the 
beginning, whenever an entry, patent, grant, state selection, 
etc., was set aside, canceled, or relinquished, applications 
to enter were uniformly rejected when filed before the nota- 
tion was recorded.” The Supreme Court recognized the 
validity of the rule and practice and affirmatively approved 
its application in Holt v. Murphy, 207 US. 407, 414-415 
(1908), where the Court stated (p. 415) : ‘‘Such a rule, when 


7 We have set out in Appendix A of this brief references to repre- 
sentative cases going back over 75 years. In each one, a patent, entry, 
state selection, etc., was cancelled by judicial decree or administrative 
action, and in each instance applications for entry were rejected when 
filed before notation of the cancellation was made on the land records. 
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established in- the Land Department, will not -be over- 
thrown or ignored. by the courts, unless they are clearly 
convinced that it is wrong. So-far from this being true of 
this rule, we are of the opinion that it will tend to prevent 
confusion and conflict of claims.’’ * 

This same rule was explicitly held to be within the powers 
conferred by Congress on the Secretary and the rule and 
practice were characterized as ‘‘reasonable and just’’ in 
Germania Iron Co. v. James; 89 ‘Fed. 811, 814 (C.A.: 8, 
1898), and thoroughly reviewed and found to be in force 
since 1875. James v. Germania Iron Co., 107 Fed. 597; 
605-609, (C.A. 8, 1901), appeal dismissed 195 U.S. 638. 
On the first appeal, the court pointed out that without 
“some rule or practice on the subject, * ° * the rights. of 
entrymen would have been left to the arbitrary and whim- 
sical discretion. of the officers before whom their cases 
happened to arise, without law or rule to guide them.’’ The 
court held that the rule was necessary ‘“‘to secure equal 
rights to all, free from the arbitrary and whimsical will 
of any * * * to the end that the determination of the rights 
of entrymen should be just and uniform * * *.”? (89 Fed. 
814.) On the second appeal the court reviewed the history 
of the rule and in strong language reaffirmed the views 
expressed in its first opinion (107 Fed. 603-609). 

The Germania case is a landmark decision in public land 
law. on the right of the public to fair dealing and equal 
opportunity to obtain rights in the public domain. There, 
the Secretary of the Interior, had rendered a decision that 
a certain public land entry was invalid and declared that 
the lands were open for disposal (107 Fed. 603). One con- 
testant applied to enter the land after the Secretary’s de- 
cision of cancellation was made, but before it was communi- 
cated to the local land office and noted on the records. The 


8 Emphasis supplied throughout this brief unless otherwise indicated. 
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other contestant was the first qualified applicant for the 
land after the prior entry of it was canceled on the books 
of the local land office. The Secretary held that his earlier 
decision of cancellation restored the land to the’ public do- 
main instanter and made it available for disposal on the 
application filed before the cancellation had been noted on 
the land office records. The court of appeals held this was 
error, both in its opinion reversing the judgment sustaining 
a demurrer to the complaint (89 Fed. 814-815) and in its 
opinion affirming the judgment of the district court on 
the merits (107 Fed. 603-605). ; 

On appeal from the judgment on the merits, it was con- 
ceded ‘‘that no legal entry of it [the land] could be made 
* * © before the local land officers received notice of the 
decision of the secretary, and canceled it [the prior entry] 
on their books and plats.’” (107 Fed. 603). However, the 
contention was made that it was the duty of the land officers 
to hold all applications filed during the interim between the 
Secretary’s decision and its receipt in the local land office, 
and after the receipt of the Secretary’s decision in the land 
office to give preference to the first application filed in that 
interim (107 Fed. 604). The court rejected ‘‘such a rule 
and practice, if it existed”’ as ‘‘pernicious because it gave 
the preference over the citizens of the vicinage to a sentinel 
stationed in the secretary’s office at Washington, more than 
1,000 miles away,’’ and went on to state the rationale of 
the rule requiring record notice (107 Fed. 604): 


* * © the theory and provisions of the land laws are 
that‘a clear and open record of the acquisition of every 
right to land through the land department shall be 
immediately made in the books and plats in the local 
land office of the district in which the land is situated, 
that the state of the title and of the claims to the public 
land shall always be of record and open to the inspec- 
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tion of: the -people in: the local land. office, :and.that 
every citizen of the: vicinage shall thus have: equal:no- 
tice -of . opportunities to obtain:.an: equal chances to 
secure any tract of pobiee land-in his-district. :: 


The Germontad case, . Sie eet as. of, 1875, tie Sa 
that for at least 85 years, the. rule of no entry before nota- 
tion was well established. And as shown by the cases.col- 
lected in Appendix A, the rule has-been. consistently. fol- 
lowed through the years. A review of the.rule and practice 
is also set out in E. A. Vaughey, 63 I.D..85,; 87 (1956).. 

2. The administrative.application of the rule and practice 
under the Mineral Leasing Act.. The Department of. the 
Interior has consistently applied. to permits ° and leases 
under the Mineral Leasing Act, the public land. rule, and 
practice requiring public notice by notation onthe tract 
books before land covered by canceled or relinquished. per- 
mits or leases is open to further lease offers.. When.the 
Mineral Leasing Act of 1920 went into operation there 
was no regulation adopting the historic rule (see. supra, 
pp. 16-19) for oil and gas permits and leases. . Nevertheless, 
the first time the rule was challenged,: the. Secretary -held 
it applied and sustained the rejection of an application for 
an oil and gas permit filed before the relinquishment .of 
a-prior permit on the same land-had been accepted. and. 
noted.on the tract books. Martin Judge, 49-L.D. 171,¢1922). 
The Secretary stated what has come to. be known ‘as the 
Martin Judge rule as follows (49 L.D, 172): 


Proper administration requires that: where. permit ap- 
plications for lands included in caeene eoeenis 


® Permits to prospect for oil and gas, carrying 2 srefecintié’ Tight to 
lease were issued. prior to the amendment of the Mineral Leasing Act 
in 1935. Since 1935, only leases have issued. Act of August. 21, 1935, 
c. 599, sec. 1, 49 Stat. 676, 
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“under the Jeasing act are filed the Department should 
follow the rule *.* * that— 


‘the orderly administration of the land laws forbids 
any departure by the Department from the salutary 
rule that land segregated from the public domain, 
whether by patent, reservation, entry, selection, or 
otherwise, is not subject to settlement or any other 
form of appropriation until its restoration to the public 
domain is noted upon the records of the local land 
Office.’ 


In 1924, the Martin Judge rule was written into the regu- 
lations and although the regulation has been modified from 
time to time the requirement of a notation as a prerequisite 
to further leasing of land under a relinquished lease has 
never changed with a qualified exception during a two year 
interval (1957-1959) not here material.”° Indeed up to 1943, 


the notation rule was applied even where a lease expired by 


10 Records—Notation of Cancellations, Circular No. 915, February 5, 
1924, 50 L.D. 299; Records—Notation of Cancellation of Oil and. Gas. 
Permits, Circular No. 929, April 23, 1924, 50 L.D. 387; Circular No. 
1509, May 14, 1942, 7 F.R. 3964, 43 CFR 192.14b (1943 Cum. Supp.) 
recodified as 43 CFR 192.43 (1946 supp.), Circular No. 1624, October 
28, 1946, 11 F.R. 12956; Circular No. 1719, December 29, 1948, 13 F.R. 
9567, 43 CFR 192.43 (1949 rev. ed.); Circular No. 1773, November 29, 
1950, 15 F. R. 8584, 43 CFR 192.43 (1953 Supp.). The 1950 regu- 
lation was amended on August 29, 1957, to provide an alternative to 
notation by opening land covered by relinquished leases for lease offers 
either upon notation on the tract book, or on the date the lease term 
would have expired in the absence of relinquishment, if that date occurred 
prior to the notation. (Circular No. 1983, August 29, 1957, 22 F.R. 
6967, 43 CFR 192.43(a) (1958 Supp.)). After a brief two-year trial, 
the alternative to the notation requirement was abandoned and the former 
rule resumed so that ever since December 2, 1959, such lands are “subject 
to the filing of new lease offers only after notation on the official record 
of the cancellation, relinquishment, or termination * * °”. ofa prior 
lease. (Circular No. 2032, December 2, 1959, 24 F.R. 9846, 43 CFR 
192.43 (a) (1959 Supp). For an official review of this history, see 
E. A. Vaughey, 63 I.D. 85, 87 (1956). 
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operation of law, that i is oe its term ran out eee note 6, 
supra). ae 

The Department has consistently. scias the Martin 
Judge rule to permits and leases from the beginning of 
the Mineral Leasing Act. This is demonstrated by a multi- 
tude of decisions in every one of which the Secretary re- 
jected offers for oil and gas permits or leases filed before 
the cancellation or relinquishment of a prior lease or ee 
covering the same land was noted on the land records.” 
The Secretary has consistently applied the 1950 regulation 
in issue, the modern successor of the Martin Judge rule, 
to reject lease offers filed prior to the notation of the 
relinquishment on the tract books and has so ruled in at 
least 15 formal decisions arising under the 1950 regulation 
alone. (See cases 12 through 28 listed in Appendix B.) 

The Secretary’s decision in the Paine case set aside by 
the court below, is but one in a long chain of administrative 
decisions extending back to the beginning of the Mineral 
Leasing Act of 1920 and expressive of a principle of public 
land law going back at least 85 years.. The courts should 
go slow in overthrowing or-ignoring a rule and practice 
so long established and so consistently applied unless they 
are convinced itis plainly erroneous. Bowles v. Seminole 
Rock & Sand Co., 325 U.S. 410, 414 (1945) ; Norwegian 
Nitrogen Prod. Co. v. United States, 288 U.S. 294,-315, 325 
(1980) ; Holt v. Murphy, 207 U.S. 407, 415 (1908). 

If the rule and regulation are ‘valid, they are the: same 
for all. No exceptions may be carved. . Public land may 
not be open to lease offers by one person and not by an- 
other. He who filed in disregard. of the regulations when 
the land was not open should not be rewarded at the -ex- 


11 Representative cases with pertinent excerpts are set.out in Appendix 
B, infra. 
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pense of another who obeyed the regulation and waited 
until the land was open. ‘‘He who came in by some other 
way has defeated every applicant who came ‘by the door.’ ”” 
Germania Iron Co. v. James, 89 Fed. 811, 818 (C.A. 8, 1898). 
Persons are entitled to rely on the plain language of the 
regulations and the long-established practice of the Depart- 
ment. The Secretary’s holding that the land was not open 
to lease offers until after the notation of the relinquish- 
ments of the ‘‘D”’ and ‘‘E”’ leases on the tract books is 
right. There is no basis for the view that the regulation 
was beyond the Secretary’s authority or that his action 
was plainly wrong or without a rational basis. 


II. The Regulation Was Properly Applied to the Paine 
Lease Offer 


The ‘‘D”’ and ‘‘E”’ leases were voluntarily relinquished 
before the expiration of their terms. The Paine lease offer 
covered the relinquished land. It was filed before the re- 
linquishment was noted on the tract books. These facts 
bring the Paine offer within the controlling regulation. 
Since the relinquishments were not noted on the tract books 
before the Paine lease offer was filed, the land was not open 
(see cases collected in Appendix B). No rights attach to a 
lease offer prematurely filed. George B. Friden, A-26402 
(Gower’s SO-1952-51) ; Barney Cockburn, A-26303 (Gower’s 
$0-1951-52) ; David C. Colony, A-26175 (Gower’s SO-1951- 
17). 

Before the Secretary and the court below, the appellees, 
in effect, urged that the voluntary relinquishments be dis- 
regarded and the ‘‘D’’ and ‘‘E”’ leases treated as if they 
had expired at the end of their terms. This hypothesis 
would.bring the Paine offer within the rule where notation 
on the tract books was not required. The Secretary re- 


23 


jected this contention. We do not know whether the court 
below relied on it and therefore must deal with it. 

A lease which expires at the end of its term and a lease 
which is voluntarily relinquished or surrendered before the 
term expires present two different situations and are cov- 
ered by two different rules.. Where the lease term expires, 
the land is open to new lease offers without further noting 
the expiration on the tract book. (see note 6, supra, p. 
15.) The reason for the rule is apparent. The expiration 
date is already shown on the tract book so that the notice 
and opportunity features of the rule are fulfilled in advance. 
See discussion in Machris-Brown, 63 I.D. 161, 164-165 (1956) 
and W. V. Moore, 64 I.D. 419, 421-423 (1957). Where the 
lease is voluntarily surrendered before the expiration of 
the term, the rule requires notation in order that public 
notice and an equal opportunity may be given to all (see 
supra, pp. 15-16). Fair administration of the public lands 
precludes giving the former lessee an advantage over the 
public. 

Paine’s offer is governed by one of these two rules— 
not by both. The ‘‘D’’ and ‘‘H’’ leases were terminated 
by the relinquishments and the lands became open to fur- 
ther lease offers when the tract book was noted. The statute 
(30 U.S.C. 187b) made the relinquishments ‘“‘effective as 
of the date of [their] filing’’. The relinquishments termi- 
nated the leases eo instanti as of the date of filing. Elmer 
F. Garrett, 66 ID. 92, 93 (1959); Humble Oi & Refining 
Co., 64 L.D. 5, 8 (1957) ; Thomas F. McKenna, 62 I.D. 376, 
380 (1955). There were no leases to expire on what would 
have been the anniversary dates of the ‘‘D’’ and ‘‘H’’ 
leases but for the relinquishments. If the district court 
acceded to this argument, it indulged in a fiction to give 
these appellees special treatment and preference accorded 
to no others. 
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III. The Contentions Made by the Appellees in the Court 
Below Do Not Support the Judgment 


The district court did not write an opinion or otherwise 
indicate the reasons for its judgment. Presumably, it relied 
on the arguments advanced by the appellees. In the court 
below and before the Secretary, the appellees contended 
(1) that the practice of the Department was to treat land 
as open for further lease offers immediately after the term 
of the relinquished lease would have expired if no relin- 
quishment had been filed (App. 82-89; Pl. Br. below, pp. 
4-6, 8-13) ; (2) that the Secretary’s 1956 decision in Machris- 
Brown (63 LD. 161) changed the policy to make notation 
on the tract book a prerequisite and in this case the ‘‘new 
policy’? was retroactively applied to the Paine lease offer 
(App. 82-84; Pl. Br. below, pp. 47) ; and (3) that the 1946 
Act did not apply to the relinquishments of the ‘‘D”’ and 
<¢”? leases and therefore the relinquishments were of no 
effect (App. 91-94; Pl. Br. below, pp. 14-17). 

A. The Department’s long established and. consistent ad- 
ministrative policy and rule requires notation of a relin- 
quishment on the tract book before the land is open to 
further lease offers. This practice goesback to the begin- 
ning of the Mineral Leasing Act (supra, pp. 19-22). Before 
the Secretary and in the court below, the appellees did not 
cite a single instance where the Secretary had departed 
from the rule and suggested no valid basis for the assertion 
that the Secretary’s decision in this case was contrary to 
the practice. As against this, the multitude of formal 
decisions set out in Appendix B reflect sedulous application 
of the established policy. 

B. The Department did not change its policy on the nota- 
tion requirement. The appellees referred to the Secretary’s 
decision in M. A. Machris-Melvin A. Brown, 63 LD. 161 
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(1956) as changing established policy. to require-notation 
of relinquishments where none had been required before. 
Machris-Brown is simply another in the long chain of ad- 
ministrative holdings that notation on the tract. books is a 
prerequisite to opening land to further lease offers (infra, 
Appendix B). In Machris-Brown, the contention was made 
that the notation rule had no application because the new 
lease offer was filed after the date the lease would have 
expired if no relinquishment had been filed. The Secretary 
rejected the argument pointing out that the lease did not 
expire at the end of its stated term but was terminated 
before that date when the lessee filed the written relinquish- 
ment (63 I.D. 163). Since Machris-Brown was simply an- 
other reaffirmation of the established rule and policy, it 
could not have been retroactively applied as was argued 
below. 

In support of the ‘‘retroactive’’ argument in the court 
below, appellees placed great emphasis on dictum in the 
opinion of the Director, Bureau of Land Management, in 
this case, that prior to the Secretary’s decision in the 
Machris-Brown case, the Bureau had considered lands to 
be available for new lease offers immediately after the 
prior lease terms would have expired, as if no relinquish- 
ment had been filed, regardless of the lack of notation 
(App. 75). : 

1. The Director’s- dictum does not establish a change in 
policy. The Secretary, not the Director, sets policy and 
promulgates regulations. In the judiciary, this would be 
akin to insisting that appellate precedents were erroneous 
because a trial court’s opinion expressed dictum at variance 
with established law. 

2. The Director’s dictum is erroneous. It cannot be 
reconciled with the repeated decisions of the Secretary 
(see cases collected in Appendix B) or with the Director’s 
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own holdings.*. Even the Director did not consistently 
follow his own dictum during the eleven month interval 
(July 11, 1955-June 11, 1956) between his decision in 
Machris-Brown (sub. nom., Dorothy R. Brown, Montana 
09435, Gower’s BLM-1955-79) and its reversal by the Secre- 
tary (63 LD. 161). In that interval the Director rendered 


12.B, A. Vaughey, BLM-A 038980, November 7, 1955 (Gower’s BLM- 
1955-134) (“In applying the above quoted regulation [43 CFR 192.43, 
the regulation in suit], the Department has consistently held that an 
application for an oil and gas lease filed prior to the notation upon the 
tract book of the cancellation or relinquishment of a prior lease on the 
same land must be rejected, because the land at the time of the filing 
of the application is not available for leasing.”); Melvin A. Brown, 
Montana 010981, April 20, 1955 (Gower’s BLM-1955-49) (“* °* ° the 
local office * * * was informed to follow strictly the regulations con- 
tained in 43 CFR 192.43.”); Melvin A. Brown, Montana 011219, Janu- 
ary 31, 1955 (Gower’s BLM-1955-17) (“The action of the Manager [in] 
issuing oil and gas lease Montana 0641 prior to the time the relinquish- 
ment of lease Billings 039386 had been noted on the tract book but 
after it had been noted on the serial register was irregular.”) ; Melvin 
A. Brown, Montana 011218, December 13, 1954 (Gower’s BLM-1954- 
156 (“* * * the rule is that the lands are not considered available for 
lease until a notation to that effect is properly made on the tract book.”) ; 
Benjamin A. Moyle, Los Angeles 0109309, July 1, 1954 (Gower’s BLM- 
1954-105) (“The delay in noting cancellation on the records did not 
result in the immediate availability of these lands for noncompetitive 
leasing. Until such time as the notation of the termination of that 
[existing] lease was made on those records, the lands embraced in the 
lease were withdrawn from offer by others. This rule has been followed 
in regard to oil and gas filing[s] of this character since the enactment 
of the leasing act. * * °* It is incumbent upon the person contemplat- 
ing filing an oil and gas lease offer to examine the status of the land 
before filing his offer.”); J. E. Spaulding, Colorado 04657, September 8, 
1953 (Gower’s BLM-1953-131) (“No oil and gas lease offers may be 
received until the availability of the lands to further leasing has been 
noted on the local records.”) ; Homer L. Griffith, BLM-026351 (Kansas), 
May 27, 1952 (Gower’s BLM-1952-54) (“The rule is well established that 
an oil and gas lease offer for land embraced, at the time of filing, in an 
outstanding oil and gas lease is invalid. No oil and gas lease offers may 
be received until the availability of the land for further offers has been 
noted on the records.”); Miller Robert Taylor, Cheyenne 078127, May 6, 
1952 (Gower’s BLM-1952-46) (“The regulations [43 CFR 192.43] pro- 
vided that after a noncompetitive lease has been canceled, and the can- 
cellation noted on the records, the land is open to further filing as 
therein provided” (emphasis in original) ). 
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four decisions involving the principle of posting notice of 
a relinquishment. In two of the cases, the lease offers were 
filed before the term of the canceled lease expired. and 
before notation. In those two cases, the Director aban- 
doned his July 11, 1955, holding in Machris-Brown. “He 
followed the historic notation rule and rejected the lease 
offers. Halvor F. Holbeck, Montana 014370, November 7, 
1955 (Gower’s BLM-1955-130), affirmed A-27300 (Gower’s 
$0-1956-39) ; E. A. Vaughey, BLM-A 038980, November 7, 
1955 (Gower’s BLM-1955-134), affirmed 63 LD. 85 (1956). 
In one of the remaining two cases, the lease offer was 
filed after the term of the prior lease would have expired 
if no relinquishment had been filed and before notation. 
A. Rugeley McCamly, Montana 012718, November 8, 1955 
(Gower’s BLM-1955-131). Here the Director followed his 
July 11, 1955, Machris-Brown decision. No appeal was 
taken. In the fourth case, he mistakenly thought that the 
lease had expired before the relinquishment was filed. 
Therefore he treated the relinquishment as surplusage and 
held the notation rule inapplicable. On appeal the Secre- 
tary pointed out the correct facts, held that the notation 
requirement controlled and reversed the Director. Charles 
B. Gonsales, New Mexico 015205, January 10, 1956 (Gower’s 
BLM-1956-11) reversed sub. nom. Margaret A. Andrews, 
64 LD. 9 (1957). ' 
Thus we see that during the eleven months pending re- 
versal of the Machris-Brown decision by the Secretary, the 
Director himself twice abandoned his own freshly created 
rule and followed it once. However one may characterize 
these administrative vacillations in the Bureau, they cer- 
tainly do not constitute new policy and do not support the 
Director’s dictum in the Paine case (App. 75). Paine 
could not have relied on the Director’s 1955 Machris-Brown 
ruling when he filed in 1953. Obviously, the Secretary’s 
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Machris-Brown ruling. was not retroactively applied to 
him. 

C. The 1946 Act applied to the relinquishments of the 
“D” and “‘E”’ leases and the relinquishments were effec- 
tive when filed. In the court below, appellees contended 
that the ‘‘D”’ and ‘‘E”’ relinquishments were not governed 
by the Act of August 8, 1946, c. 916, sec. 8, 60 Stat. 951 
(30 U.S.C. 187b). They advanced the theory that under 
section 15 of the 1946 Act (60 Stat. 958), the statute had 
application only to those who elected to come under it. The 
argument is specious and makeweight for several reasons. 

First, a lease offeror, presumably a stranger to the ‘‘D”’ 
and ‘‘E”’ leases, has no standing to attack the validity of 
relinquishment contracts between the United States and 
its lessees. 

Second, the relinquishments may not be repudiated after 
the lessees take the benefits of the Act. The ‘‘D’’ and 
‘<H”’ lessees invoked section 7 of the 1946 Act (30 U.S.C. 
187a) and took assignments of parts of the base lease in 
order to obtain segregated leases with fresh two year terms. 
Before the 1946 Act such assignments of nonproducing 
acreage would have resulted in the immediate termination 
of the assigned portions of the base lease since there was 
no production to support them. C. W. Grier, 58 ID. 712, 
715 (1944); Instructions, September 16, 1926, 51 LD. 583, 
584; Denver Exploration and Development Company, 50 
L.D. 652, 655 (1924).* Section 7 of the 1946 Act (30 U.S.C. 
187a) permitted such assignments. 

We see then that to obtain the benefit of new segregated 


13 When the Secretary reported on S. 1236, the bill that became the 
1946 Act, he explained the effect of assigning nonproducing acreage out 
of producing leases as follows (Sen. Rept. No. 1392, 79th Cong., 2d 
sess. (1946), p. 9): 


Where such an assignment is now made it would result in the imme- 
diate termination of the segregated, undeveloped portion of the lease 
since there is no production to support its [assigned acreage] con- 
tinued existence. 
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leases, the ‘‘D’’ and ‘‘H”’ lessees did not deem it necessary 
to file an election to come under the Act. Similarly, they 
invoked section 8 of the 1946 Act (30 U.S.C. 187b), which 
permitted them to relieve themselves of liability for rent, 
bonds, ete., under the leases immediately upon filing re- 
linquishments, without awaiting acceptance by the Secre- 
tary. Having availed themselves of the benefits of the 
1946 Act, there is no basis for these people to contend that 
they were not subject to the Act. They may not claim the 
benefits of section 7 (assignments) and repudiate section 8 
(relinquishments) of the 1946 Act. Wilbur v. Texas Co., 
59 U.S. App. D.C. 275 (1930), 40 F. 2d 787, 790, certiorari 
denied 282.U.S. 843; Verde River Irrigation and Power 
District v. Work, 58 U.S. App. D.C. 58 (1928), 24 F.2d 886, 
889. : 

It is significant also that appellees are not strangers to 
this land. When the appellees DeBusk were lessees, they 
treated the ‘‘A’’ through ‘‘E”’ leases as valid. Appellee 
Paine was a member of the law firm representing appellees 
DeBusk in obtaining the ‘‘A’’ through ‘‘E”’ leases by parti- 
tion (App. 35). The argument comes in poor grace from 
counsel for the appellees before this Court. He represented 
the ‘‘D’’ and ‘‘E”’ lessees in the filing of their relinquish- 
ments before the expiration of the terms (App. 40-41). 
If the relinquishments were of no effect, why did he file 
them? 

Third, in any event, the election provision has no appli- 
cation to the assignment or relinquishment amendments 
(sections 7 and 8) of the 1946 Act. H. Leslie Parker, 62 
ID. 88, 96 (1955). As shown by its legislative history, 
the relinquishment amendment repealed the prior law re- 
quiring acceptance of relinquishments of oil and gas leases 
by the Secretary. Sen. Rept. No. 1392, 79th Cong., 2d sess. 
(1946), p. 3: ‘‘The section is designed to permit the free 
relinquishment of leases, without awaiting the approval of 
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the Secretary of the Interior’’; p. 4: “Superseded and con- 
flicting laws are repealed and existing rights are pre- 
served.’’ 

Conclusion 


Appellees really are complaining about the manner in 
which the Secretary manages the Mineral Leasing Act. 
They do not like the time fixed in his regulation for open- 
ing land to further leasing. These are the same people 
who voluntarily procured the segregated leases and relin- 
quished them. Now, at their request, the court below, by 
its judgment, has voided the established regulation and 
fixed a new time designed to fit this particular case. Ap- 
pellees held this land under lease for eight years (1945- 
1953) without development. Their failure to comply with 
the controlling regulation does not give cause for awarding 
them the lease. 

Appellant and others who read the plain language of the 
regulation are entitled to rely on it. The regulation is bind- 


ing on all and is the law which the Secretary as well as the 
public must follow. Chapman v. Sheridan-W yoming Coal 
Co., 338 U.S. 621, 629 (1950) ; McKay v. Wahlenmaier, 96 
U.S. App. D.C. 313 (1955), 226 F. 2d. 35, 43. 

In view of the foregoing, the judgment below should be 
reversed with instructions to dismiss the complaint. 


Respectfully submitted, 


Marvin J. Sonosky, 
1028 Connecticut Avenue, N. W., 
Washington 6, D. C., 


Attorney for Appellant Hoover H. Wright. 
Of Counsel 


Joun S. Waite, 
1028 Connecticut Avenue, N. W., 
Washington 6, D. C. 
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APPENDIX A 


References to Representative Decisions of the Department 
of the Interior Uniformly Rejecting Applications for 
Entry Filed Before the Tract Book Notation Restor- 
ing the Land to Entry Was Made 


A review of the rule and practice up to 1900 is set out 
in James v. Germania Iron Co., 107 Fed. 587, 605-610 (C.A. 
8, 1901), appeal dismissed 195 U.S. 638. In each of the 
following decisions of the Department of the Interior, 
going back over 75 years, a patent, entry, state selection 
list, ete. was canceled by judicial decree or administrative 
action. In each instance, applications to enter were re- 
jected when filed before the notation of the cancellation 
on the appropriate land office records, regardless of 
whether the cancellation was contested or uncontested, 
based on judicial decrees or administrative proceedings, 
or relinquishments, or any other reason. 


1. Pomeroy v. Wright, 2 L.D. 164, 168 (1883) (home- 
stead entry cancellation). 


2. John C. Turpen, 5 L.D. 25, 27 (1886): ‘‘It has uni- 
formly been held that where lands have been covered by 
entries which have subsequently been canceled, they are 
not subject to private entry until notice of restoration has 
been given.’ 

3. Richard E. Pairo, 9 L.D. 10 (1889) (land restorred to 
entry upon proper notation of cancellation of bounty war- 
rant). 

4, Allen v. Price, 15 L.D. 424, 426 (1892) (homestead 
entry cancellation). 

5. Stewart v. Peterson, 28 L.D. 515, 519 (1899): ‘‘In 
order that this important matter of regulation may be 
perfectly clear, it is directed that no application will be 
received, or any rights recognized as initiated by the 
tender of an application for a tract embraced in an entry 
of record, until said entry has been canceled upon the 
records of the local office.’’ 
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6. Circular, Application to Enter—Cancellation, July 14, 
1899, 29 L.D. 29, 30. 

7. Young v. Peck, 32 L.D. 102, 104 (1903): ‘‘* * * for 
the sake of good practice it is deemed well that the can- 
cellation of an entry, so far as releasing the land is con- 
cerned, shall take effect from the time the same is noted 
on the records of the local office. The cancellation is 
operative and effective, so far as any validity of and vitality 
in the entry itself or any claim of right left in the entry- 
man, are concerned, from the moment of the rendition of 
the final and adverse judgment. As to the initiation of 
other claims or rights, the Department has said that they 
must await the notation of the cancellation of the prior 
entry on the records of the local office * * °.” 

8. Hall v. State of Oregon, 32 L.D. 565 (1904) (cancella- 
tion of state indemnity land selection list). 

9. Gunderson v. Northern Pacific Ry. Co., 37 L.D. 115, 
116 (1908): ‘‘though the decree of the court operated to 
revest the title in the United States, it still remained for 
the land department to restore the land to entry * * * 
as would clear its records of the entry on which the patent 
vacated by the court was based.’’ 

10. Hiram M. Hamilton, 38 L.D. 597, 599 (1910): 
sc* * * a final decree canceling a patent is to revest title 
to the land in the Government and restore it to the public 
domain, nevertheless the records in the land department 
still bear the memorandum of the entry and, as it would 
appear, should be corrected to show the cancellation before 
other entry of the land is allowed, in the interest of orderly 
administration. ’’ 

11. Sarah V. White, 40 L.D. 630, 632 (1912): ‘‘By a final 
decree of cancellation of patent, land once patented be- 
comes part of the public domain, * * * but does not be- 
come subject to entry until opened to entry by the 
General Land Office.’’ 

12. Nathaniel J. Chapin, 44 L.D. 222, 224 (1915) (re- 
conveyance of land to United States restored to entry by 
notation). 
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13. California and Oregon Land Co. v. Hulen and 
Hunnicutt, 46 L.D. 55, 57 (1917): ‘** * * the orderly ad- 
ministration of the land laws forbids any departure by 
the Department from the salutary rule that land segre- 
gated from the public domain, whether by patent, reser- 
vation, entry, selection, or otherwise, is not subject to 
settlement or any other form of appropriation until its 
restoration to the public domain is noted upon the records 
of the local land office.’’ 
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APPENDIX B 


Decisions of the Secretary of the Interior Rejecting Offers 
for Oil and Gas Permits or Leases Filed Before the 
Notation on the Land Records that the Prior Lease or 
Permit Covering the Same Land was Canceled or Re- 
linquished 


. Martin Judge, 49 L.D. 171, 172 (1922). 

. Stahl v. Stiffler, 49 L.D. 406, 407 (1923). 

. Fred L. Alger, 50 L.D. 201, 202 (1923). 

. Harvey V. Craig, 50 L.D. 202, 204 (1923). 

. Monson v. Sawyer, 50 L.D. 395, 397 (1924): ‘‘In case 
an application for permit is filed for lands segregated by 
any permit, patent, selection, reservation, or otherwise, 
the local officers should reject such application at once 

6. Moon v. Woodrow, 51 ID. 118, 119 (1925) : ‘‘Under 
the established practice of the Land Department the ten- 


dered application was without efficacy as the initiation of 
a right, and the later clearing of the record by the cancella- 
tion of [the prior] * * * permit could not impart vitality 


.* * #79) 


to said application 

7. Fred J. Benzer, 51 LD. 348, 345 (1926): “He is 
charged with notice of the established practice and then 
existing regulations governing the cancellation of permits 
and the restoration of the land to further disposition * * *.”’ 

8. Hill v. Williams, 59 I.D. 370, 377 (1947): “‘The rule 
has been long established in the Department that an oil 
and gas application on any lands then covered by an out- 
standing oil and gas lease is invalid and that no oil and gas 
lease applications will be received until the availability of 
the lands for further application has been noted on the 
local records.”’ 

9. Lula T. Pressey, 60 ID. 101, 102 (1947) : ‘‘It was well 
settled long prior to the passage of the Mineral Leasing 
‘Act that an entry of public land under the laws of the 
United States segregates it from the public domain, appro- 
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priates it to private use, and withdraws it from subsequent 
entry or acquisition until the prior entry is officially can- 
celed and removed. * * * Shortly after the passage of the 
Mineral Leasing Act, the same rule was held to apply to 
applications filed under the act. * * * This rule has been 
followed repeatedly by the Department, both with respect 
to applications for permits and for leases.’’ 

10. David C. Colony, A-26175 (1951) (Gower’s SO-1951- 
17): ‘The acceptance of the relinquishment did not serve 
automatically to make the land applied for subject to other 
disposition until the fact of cancellation was recorded in 
the tract books * * *.”’ 

11. Barney Cockburn, A-26303 (1951) (Gower’s SO-1951- 
52): ‘¢* * * the applicant filed his application in the interval 
between relinquishment of the former lease and its notation 
on the tract books * * * the land was not subject to other 
disposition until the relinquishment * * * had been noted 
on the tract books.’’ 

12. George B. Friden, A-26402 (1952) (Gower’s SO-1952- 
51): “«* * * an application for an oil and gas lease filed 
prior to the notation upon the tract books of the eancella- 
tion or relinquishment of a prior lease on the same land 
must be rejected, because the land at the time of the filing 
of the application is not available for leasing * * *. (p. 2) 
To regard the * * * application as acquiring any validity 
immediately after the cancellation of the prior lease was 
noted would defeat the primary object of the long-estab- 
lished rule * * *. That object is to accord equality of 
opportunity to all qualified persons to file applications after 
the land becomes available once more for disposition.”’ 

13. Jebson v. Spencer. 61 I.D. 161, 166 (1953): ‘‘* * * 
the Commissioner recognized that all prospecting permits 
had then terminated by operation of law and he was dealing 
not with the effective date of the termination * * * but 
rather with the date on which the lands formerly covered 
by that permit should become subject to application for 
oil and gas leases.’’ 

14. C. T. Hegwer, 62 I.D. 77, 80 (1955). 
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15. B. E. Van Arsdale, 62 I.D. 475, 478 (1955) : ‘Never- 
theless, because of the importance of making lands avail- 
able at the same time to all persons who wish to apply for 
a noncompetitive lease, it is necessary to treat land as 
unavailable to anyone for leasing until the cancellation or 
relinquishment of a prior lease has been noted on the tract 
books of the office which issues the leases.”’ 

16. Ralph J. Fuchs, A-27295 (1956) (Gower’s SO-1956- 
26): ‘‘The Department has uniformly construed this regu- 
lation [43 CFR 192.43 (1953 supp.)], in accordance with 
its clear language, to require that offers filed in the interval 
between the relinquishment of an outstanding lease and the 
notation of the relinquishment on the tract book must be 
rejected.’’ 

17. E. A. Vaughey, 63 ID. 85, 87-88 (1956) : ‘‘ After the 
passage of the Mineral Leasing Act of February 25, 1920, 
the Department adopted the policy that prior to cancella- 
tion * * * and notation of such cancellation upon the 
records of the local land office, no other person would be 
permitted to gain any right to a permit on the same lands 


by the filing of an application. * * * Thus, at an early date 
after passage of the Mineral Leasing Act of 1920, the De- 
partment determined that the general administrative rule 
should be applied to oil and gas permits in the same 
manner that it had been applied to other forms of entry 
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18. Joyce A. Cabot, 63 I.D. 122 (1956): “This rule ap- 
plies either where the application is filed after the conflict- 
ing permit or lease has been cancelled but before the 
notation of cancellation had been made on the tract book 
or where the application is filed prior to the cancellation 
or relinquishment of the outstanding lease.’’). 

19. R. B. Whitaker, 63 I.D. 124, 127 (1956) : ‘The long- 
standing departmental rule has been incorporated into a 
regulation * * *. Under this regulation [43 CFR 192.43], 
it is apparent that a necessary condition to the initiation 
of any right to an oil and gas lease * * * [is] the notation 
upon the record of the cancellation * * *.” 
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20. Halvor F. Holbeck, A-27300 (1956) (Gower’s SO- 
1956-39): ‘‘* * * the appellants’ application was correctly 
rejected because it was filed before the relinquishment * * * 
was noted on the tract book.”’ 

21. Edgar C. Hornik, A-27340 (1956) (Gower’s SO-1956- 
56). 

92. M. A. Machris-Melvin A. Brown, 63 I.D. 161, 162-163 
1956) :‘‘* * * itis the Secretary who determines when lands 
shall be available for the filing of lease offers. The Min- 
eral Leasing Act does not make such determination. It 
leaves that determination to the Secretary under such rules 
and regulations as he may adopt (30 U.S.C., 1952 ed., sec. 
189). The Secretary has adopted the rule that land em- 
braced in relinquished or canceled noncompetitive oil and 
gas leases shall not be available for further leasing until 
the fact of the relinquishment or cancellation has been noted 
on the proper tract book.’’ 

23. Edward A. Gribi, Jr., A-27420 (1957) (Gower’s SO- 
1957-17) :”? * * * 43 CFR 192.43 * * * is applicable even 
where the notation does not take place until after the end 
of what would have been the * * * term of the lease in the 
absence of the relinquishment, and that an application filed 
after that time but prior to the notation is prematurely 
filed and must be rejected.’’ 

24. Willie M. Cortes, A-27438 (1957) (Gower’s SO-1957- 
31): ‘‘* * * the principle of notation is an old established 
rule that has been observed for decades and recognized by 
the courts and * * * the principle is embodied in sec. 192.43 
pertaining to oil and gas leasing * * *.”’ 

25. Lily L. Pearson, A-27505 (1957) (Gower’s SO-1957- 
52). 

26. Maz L. Krueger, 65 1.D. 185, 190 (1958) : ‘‘This reg- 
ulation [43 CFR 192.43] states an ancient rule of the De- 
partment that has been followed without deviation since the 
enactment of the Mineral Leasing Act.* * * [p. 191] the 
overriding objective of the rule has been to assure to all 
the public equality of opportunity to file. This has been 
stated on many occasions.”’ 
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27. William V. Moore, 65 I.D. 227, 229 (1958) : ‘‘ Without 
exception, the Department has held that until a notation is 
made on the tract book of the relinquishment of a prior 
lease, the land in the lease is not open to filing and offers 
for the land must be rejected.”’ 

28. Eugene C. Paine, A-27632 (1958) (Gower’s SO-1958- 
52). 

29. Elmer F. Garrett, 66 I.D. 92, 93, 95 (1959). 
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COUNTER STATEMENT OF THE CASE 


The lands involved in this dispute, being public domain in 
New Mexico, were under non-producing oil and gas leases 
LC 028785 D and E issued pursuant to the Act of 1920 as amend- 
ed by the Act of 1935. The terms of such leases were due to 
expire on March 30, 1953 (App. 63). No election to come un- 
der the provisions of the Amendatory Leasing Act of August 
8, 1946 had been filed by the lessees of LC 028785 D and E or 
by their predecessor or predecessors in title. (App. 15) 


Relinquishments of the D and E leases were filed by the 
lessees with the local land office on March 26, 1953. On April 
2, 1953, the filing of the relinquishments was noted on the 
Serial Register records of the D and E leases. (App. 43, 44) 
The next notation under date of April 28, 1953 on the same 


(1) 
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Serial Register Record is that the D and E leases terminated 
by operation of law. The tract book records were also so noted, 
(App. 49, 50) 

The appellee filed his offer NM 011453 on March 31, 1953 
for all the area formerly in the D and E leases. (App. 42) In 
May of 1953, the Land Office conducted a drawing to deter- 
mine the priority of the offers to lease filed on March 31, 1953. 
(App. 46) The appellee Paine and the remaining appellees 
who are assignees of the Paine offer NM 011453, in due course 
protested to the Manager of the Land Office concerning cer- 
tain aspects of the drawing. (App. 56 to 62) 

In September of 1953, decisions accepting the relinquish- 
ments of the D and E leases were issued. (App. 47, 48) No ac- 
tion of any form was taken by the Land Office on the applica- 
tion of the appellee until August 14, 1956, on which date the 
Land Office issued its decision rejecting the appellee’s offer. 
(App. 63-64) This decision of August 14, 1956 was the first 
time that any official action was taken by the Department to 
indicate to the appellees that the application filed on March 
31, 1953 would not be accepted. This decision of rejection was 
based upon the just then issued ruling of the Department in 
the case of Machris, Brown, 63 I. D, 161 (1956) which decision 
reversed the policy which had been in effect. (App. 73-75, 
second paragraph 75) The policy in effect until reversed in 
1956 considered the lands as available for new application on 
March 31, 1953. (App. 75, second paragraph) 


The facts relating to the administrative appeals by the ap- 
pellees and the proceedings in District Court for declaratory 
judgment and leading to judgment for the appellees are ac- 
curately set forth by the appellants. 
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STATUTES, REGULATIONS OR RULES INVOLVED 
NOT SET FORTH BY APPELLANTS 


Section 30 of the Mineral Leasing Act of 1920, 41 Stat., 449 
reads in material part as follows: 


“The lessee may, in the discretion of the Secretary of the 
Interior, be permitted at any time to make written re- 
linquishment of all rights under such lease, and upon ac- 
ceptance thereof be relieved of all future obligation under 
such a lease. ...” 


Section 17 of the Act of August 8, 1946, 60 Stat. 951, 30 
U.S.C. Sec. 226 reads as to that portion concerning the single 
extension of a lease: 


“Upon the expiration of the primary term of any noncom- 
petitive lease . . . the record title holder thereof shall be 
entitled to a single extension of the base. ...” 


The note under 30 U.S.C. Sec. 181 reads in material part 
as follows: 


“ ||. but any person holding a lease on the effective date 
of this Act [Aug. 8, 1946] may, by filing a statement to 
that effect, elect to have his lease governed by the appli- 
cable provisions of this Act instead of by the law in ef- 
fect prior thereto.” 


Rule 8(d) of Federal Rules of Civil Procedure states in 
material part: 


“Averments in a pleading to which a responsive pleading 
is required, other than those as to the amount of damage, 
are admitted when not denied in a responsive pleading.” 


Regulation 43 C.F.R. 192.1 (1954 Rev. Ed.) states: 


“Prior to the filing of the notice of election hereinafter 
referred to, the act of August 8, 1946 (60 Stat. 950; 30 
U.S.C. 181) applies to leases issued prior to the date of 
that act only when the amendatory act so provides, The 
owner of any lease issued prior to August 8, 1946 may 
elect pursuant to Section 15 to come entirely under the 
provisions of the act by filing a notice of election to have 
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his lease governed by the amendatory act, accompanied 
by the consent of the surety if there is a bond covering 
the lease. A notice of election so filed shall constitute an 
amendment of all provisions of the lease to conform with 
the provisions of the amendatory act and the regulations 
issued hereunder.” 


Regulation 43 C.F.R. 192.120 (1949 Edition Circular 1624) 
states in pertinent portion: 


“The record title holder of any non-competitive lease, as 
to which a notice of election has been filed pursuant to 
section 15 of the act of August 8, 1946, or which was is- 
sued after the passage of that act .. . may obtain a single 
extension ... of the lease....” 


SUMMARY OF ARGUMENT 


1. When the appellee’s application for a lease was filed, 
the established and reasonable practice was to consider lands 
available for new application immediately after the term of 


the existing lease expired by operation of law even if a prior 
unnoted relinquishment of that lease had been filed. Under 
this practice, the appellees acquired a vested right which could 
not be defeated by the retroactive application of a new rule of 
practice adopted three years later. 


2. The appellees do not argue that regulation 43 CFR. 
192.43 is invalid, but that it does not apply to the situation be- 
fore this Court where the lease term expires prior to the nota- 
tion of a relinquishment. The appellees argue that the rule of 
immediate availability after expiration of lease term is the 
correct rule to be applied to this case. 


3. The appellees state that the lessees of the prior existing 
leases never elected to be governed by the Amendatory Leas- 
ing Act of 1946 as required by such Act. Therefore the leases 
remained subject to the provisions of the Act of 1920 as amend- 
ed in 1935 which required the Secretary to first accept a re- 
linquishment before it became effective. This acceptance was 
not made until long after March 30, 1953 when the terms of the 
leases expired by operation of law. 
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4, The relief requested by the appellees is in the form of 
a declaratory judgment. The appellees recognize that the Sec- 
retary has discretion in determining whether land is to be 
leased, but once the Secretary exercises his discretion by de- 
ciding to lease such discretion is not so absolute as to escape 
judicial correction of legal error. The Secretary was clearly 
wrong as a matter of law in ruling that the lands were not 
available on March 31, 1953. 


If this Court decides any one of the above four points in 
the affirmative, then the District Court should be affirmed. 


ARGUMENT 
I 


Under the Established and Reasonable Rule of Practice and Pol- 
icy. the Land Was Available for Leasing on March 31. 1953 
and This Rule and Practice Could Not Be Set Aside by the 
Retroactive Application of a New Rule Adopted More Than 
Three Years After March 31, 1953. 


By the appellant Secretary of the Interior’s failure to 
deny the allegations of paragraph V (L) of the complaint, he 
admits their truth. Rule 8(d) of the Federal Rules of Civil 
Procedure. Thus, the following must be accepted as fact: 


“The aforesaid decision [Decision of January 22, 1958 by 
the Director of the Bureau of Land Management denying 
relief to these appellees] confirmed the policy and prac- 
tice of the Bureau of Land Management of viewing the 
lands as available for leasing on March 31, 1953, which 
policy and practice was adhered to until the 1956 ruling 
in the Machris, Brown case, by stating: 


‘The actions of the Manager were not inconsistent 
with Bureau policy in this regard. Prior to the case 
of M. A. Machris, Melvin A. Brown, cited above, the 
Bureau had considered lands to be available for new 
lease offers immediately after the prior lease terms 
would have expired by operation of law even if in- 
cluded in a prior, unnoted relinquishment. The de- 
cision cited, however, reversed the Bureau and es- 
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tablished the policy which was applied in the sub- 
ject case. The Manager here was acting pursuant to 
the Departmental decision cited when he rejected the 
Paine application.’” (Emphasis supplied) (App. sec- 
ond paragraph 75) 


Significantly, the Secretary in his decision of August 21, 1958 
did not dispute the Director’s statement of the settled policy 
and practice. 


Whether or not the administrative policy prevailing on 
March 31, 1953 (when appellee’s application was filed) was 
correct as a matter of abstract legal reasoning, in practice it 
was reasonable and fair. In restoring this rule on August 29, 
1957, by an amendatory regulation, 22 F.R. 6967, 43 CFR. 
192.43 (a) (1958 Supp.) the Secretary recognized that the rule 
and policy was just and reasonable. 


Rights acquired under an established, reasonable adminis- 
trative rule and practice cannot be set aside or annuled by a 
new administrative rule or interpretation given retroactive 
application. Germania Iron Co. v. James et al, 89 Fed. 811 (C. 
C. A. 8th, 1898), pages 817, 818: 


“Nor was it within the supervisory power of the Secretary 
[of the Interior] or of the Commissioner to set aside or 
annul rights acquired under this rule and practice, or to 
deprive Hartman of his title to this land, by a retroactive 
decision, made five years after his right to it vested, to 
the effect that the established rule or practice when he 
made his entry was inconvenient or erroneous, They 
might undoubtedly have made and promulgated a new 
rule which would have governed cases arising after a new 
rule of practice had been made and had become known, 
but Hartman and the other applicants .. . had the right 
to the determination of their claims according to the 
practice as it then existed. Retroactive decisions of judi- 
cial tribunals are as vicious and ineffective as retroactive 
laws” (citing cases). (Emphasis added) 


In United States v. MacDaniel, 7 Peters 1, (1833), the Supreme 
Court declared (at page 14): 

“Hence, of necessity, usages have been established in every 

department of the government, which have become a 
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kind of common law, and regulate the rights and duties 
of those who act within their respective limits. And no 
change of such usages can have a retrospective effect, but 
must be limited to the future.” 


In Robinson v. Lundrigan, 227 U. S. 173 (1912), at page 177, 
the Court approved the Acting Secretary of the Interior’s an- 
swer to a contention when the Acting Secretary stated: 


“In that case [referring to Germania Iron Co. v. James, 
supra], the court held that a just and reasonable rule of 
administration adopted and applied by the Department 
became a rule of property and could not be altered to the 
prejudice of those who had initiated rights under such a 
practice.” (Emphasis added) 


In McKenna v, Seaton, Secretary of the Interior, 104 U.S. App. 
D. C., 50, 52, 53, 259 F. 2nd 780, 782, 783 (1958) the Court said 
by way of upholding the Secretary: 


“Although the Secretary said that the practice adopted by 
the Bureau beginning January 28, 1951, was “not legally 


justifiable,” the fact is he decided that an application 
filed subsequent to that date, though defective in omit- 
ting separate listing of other interests, could be corrected 
without loss of priority if otherwise regular ... And even 
before correction it conformed with a practice in general 
use which the Bureau construed as sufficient.” 


In the administrative decision of J. L. Dougan et al, A-26774, 
September 1, 1954, the Secretary, in speaking of a practice of 
the Department, stated: 


“It is rather, a part of the common law of the Department 
—that is, a course of action followed in the practical ad- 
ministration of the public land statutes which from its 
long existence and consistent application has attained the 
binding force of a regulation, both upon the public and 
the Secretary of the Interior himself.” 


The Department has ruled on numerous occasions that 
new interpretations changing existing practice and policy and 
affecting acquired rights are to be given prospective applica- 
tion only. 
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In the administrative decision of Anna R. Pahl, A-24350, 
April 4, 1947, a copy of which has been stipulated into the re- 
cord of this cause, the General Land Office, now the Bureau 
of Land Management, had construed the Preference Right and 
Extension Acts as applicable to leases which included lands on 
structure. The Department later ruled that interpretation was 
erroneous, but in view of the “then prevailing practice” of th: 
Department, the Department’s ruling would be prospective 
only. Thereafter, the lease was extended, In an appeal by an 
offeror who contended that the Department had no authority 
to make its ruling prospective only, the Under Secretary stat- 
ed, on page 3: 


“The Department through the General Land Office had 
been taking the view that the extension act of December 
22, 1943 extended leases so long as part of the leased 
lands was on a known structure... . The ruling of De- 
cember 6 was therefore a reversal of the Department’s 
prior interpretation. In this type of situation the De- 
partment has held that the change . . . need not be given 
retroactive effect.” (Emphasis added) 


It is to be noted that in the cited case, the extension was grant- 
ed to Wilbur (after the Department ruled that its prevailing 
practice was erroneous) on the grounds that Wilbur had a 
right under the practice prevailing in the Land Office. Pahl 
thereafter appealed to the District Court for the District of 
Columbia and the Secretary’s decision was affirmed. Pahl v. 
Marion Clawson, Director of the Bureau of Land Management, 
and Oscar L. Chapman, Secretary of the Interior, Civil No. 
4087-51, (Unreported). 


In the decision of S. J. Hooper, A-26976, A-26996, August 
3, 1954, 61 I. D. 346, the Secretary ruled in connection with an 
oil and gas application that the provisions of a certain regula- 
tion were mandatory and that, since the applicant did not 
comply with the regulation, his offer must be rejected. The 
Bureau of Land Management then asked for reconsideration, 
pointing out its practice had not been to view it as mandatory. 
In the Supplemental Decision of October 28, 1954, S. J. Hooper, 
61 I. D. 350, the Solicitor reconsidered and ruled that where 
the Bureau has not interpreted a regulation as mandatory and 
the Department thereafter holds it is, applicants may correct 
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their applications to conform with the mandatory regulation 
without penalty in order to prevent unfairness to applicants 
who relied on the Bureau’s interpretation or practice. The De- 
partment stated that although the Bureau’s practice “is not le- 
gally justifiable” (page 353 of 61 I. D.) fairness and equity re- 
quired relief to those who relied on what amounted to an “ad- 
ministrative construction.” (page 354) The Secretary’s sup- 
plemental decision granting relief was approved by this Cir- 
cuit in McKenna v. Seaton, 104 U. S. App. D. C. 50, 259 F. 2nd, 
780 supra. 


Had the question of availability been finally disposed of 
at the level of the Office of the Land Manager at any time be- 
tween March 31, 1953 and June ii, 1956 (the date on which 
Machris, Brown announced a new rule), the land involved 
would have been viewed as available for leasing on March 31, 
1953. But by the delay of over three years before the Land 
Manager announced his decision, a different result is justified 
by the appellants. Equity should bar an administrator from 
taking advantage of a result occasioned by administrative de- 
lay. That an offer made on March 31, 1953 would have been 
held to be entitled to statutory priority except for administra- 


tive delay only serves to accentuate the basic injustice of 
changing the rules retroactively. Ironically enough, the 
amendment of August 29, 1957 restoring the practice which 
existed prior to June 11, 1956 was made prospective only. 
Thus, plaintiffs are caught in the pincers of a practice detri- 
mental to them being applied retrospectively and a practice 
beneficial to them being applied prospectively. 


On page 27 of appellant Wright’s brief, it is stated that the 
Director abandoned his own policy. The appellant cites in 
support of this abandonment the case of Halvor F. Holbeck, 
Montana 014370, Nov. 7, 1955 (Gower’s BLM-1955-130). The 
appellant is incorrect for in this case the relinquished lease 
01443 was issued January 1, 1951. The five year term of the 
lease would expire by operation of law December 31, 1955. The 
relinquishment was filed in December of 1954, one year prior 
to the time when the leasé would have expired by operation 
of law and the relinquishment was noted on January 7, 1955, 
almost one year prior to the normal expiration by operation of 
law. The other decision cited by the appellant on page 27, E. 
A. Vaughey, BLM-A038980, November 7, 1955 (Gower’s BLM- 
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1955-134) is also incorrect for the same reason. The leases 
there involved would have expired by operation of law on De- 
cember 6, 1955. In November of 1954, relinquishments were 
filed and noted on February 17, 1955 and on subsequent dates 
well prior to the time when the leases would have expired by 
operation of law. 


In sum, both justice and equity dictate that rights vested 
under a reasonable administrative rule of practice and policy, 
whether or not erroneous, shall not be divested by administra- 
tive fiat. 


I 


Under a Correct Interpretation of Law. Regulations and Adminis- 
trative Practice in Effect on March 31, 1953, the'Land Became 
Available for the Appellee’s Application on the Date on 
Which the Terms of the Prior Leases Would Have Expired, 
Even Though Included in a Prior, Unnoted Relinquishment. 


The question of law presented to the Secretary, and which 
is, in turn, presented to this Court, is this: Was the land avail- 


able for leasing on March 31, 1953 when plaintiffs’ offer was 
filed? 


The Mineral Leasing Act does not itself make a specific 
determination of when land is available for filing.” Hence, we 
must look to the regulations and practice prevailing on March 
31, 1953. 


In the facts of this case, there are two approaches compet- 
ing for recognition. The one is that land included in a lease 
that has reached its expiration date is immediately available 
for filing. The other is that the filing of a relinquishment 
prior to the termination date will cause the land to become 
available only upon the notation of the relinquishment on the 
tract book, and not otherwise. The Secretary chose the latter 
in the decision of Machris, Brown, supra. 


1See Machris, Brown, 61 I. D. 161, 162: “The Mineral Leasing Act 
does not make such determination.” 
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That decision? rests squarely on the supposed applicability 
of Regulation 43 C.F.R. 192.43 (1953 Supp.) which at the time 
read, in pertinent part: 


“Where a non-competitive lease is , . . relinquished . . . 
immediately upon the notation of the .. . relinquishment 
on the tract book . .. the lands shall be open to further 
oil and gas offers.” 


The quoted regulation says lands will be available upon the 
happening of a certain event. It does not say they will only 
be available upon the happening of such event, and that they 
will not be available if, for example, the lease term expires. 
The regulation does not purport to be exclusive. It lays down 
a rule of availability; it does not prescribe a rule of non-avail- 
ability. Between it, and the rule that land is available at th: 
termination of the lease period, there is no conflict. Both can 
stand together. The two can be stated in the same sentence 
without being contradictory, as follows: “Land included in a 
lease the term of which has expired, and land included in a 
relinquishment which has been noted on the tract book is 
available for leasing.” 


Proof of the fact that the regulation relied upon by the 
Secretary is consistent with the then prevailing practice of 
considering lands available upon the expiration of the lease 
term may be found in the regulation as amended August 29, 
1957, 22 F.R. 6967, 43 C.F.R. 192,43 (a) (1958 Supp.) 

The first sentence of 43 C.F.R. 192.43 (a) remained substan- 
tially unchanged: 


“Where the lands embraced in a relinquished . . . non- 
competitive lease are not on the known geologic structure 
[etc.] .. . such lands become available for, and subject to, 


2 The heart of Machris, Brown may be found in the following errone- 
ous interpretation of Regulation 43 C.F.R. 192.43: “The Secretary has 
adopted the rule that land embraced in relinquished or cancelled non-= 
competitive oil and gas leases shall not be available for further leasing 
until the fact of the relinquishment or cancellation has been noted on 
the proper tract book.” As pointed out above, the vice of this interpre- 
tation is that it imports into the regulation language saying when land 
shall not be available, whereas the regulation simply says when it shall 
be available. 
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filings of new lease offers immediately upon the notation 
of .. . the relinquishment on the tract book.” 


The remaining sentence of the regulation is the rule of prac- 
tice and policy which was in effect on March 31, 1953: 


“If prior to such notation, the lease term would have ex: 
pired in the absence of the . . . relinquishment, the lands 
shall, upon the such expiration of the lease term, become 
subject to the filing of lease offers even though the nota- 
tion of the . . . relinquishment has not been made on the 
records.” 


Thus, 43 C.F.R. 192.43 as it is existed on March 31, 1953, was 
compatible with the other rule that land became available 
upon expiration of the prior lease term, As the Machris, 
Brown opinion was bottomed on a supposed conflict between 
the regulation and prevailing practice, it is demonstrably er- 
roneous. 


In the view taken by plaintiffs neither rule of availability 
limits the other, neither contradicts the other. This principle 
of construing a rule of policy and practice so as to be harmo- 
nious with another rule laid down by administrative regulation 
should be applied here, as it is in the case of statutes. See, for 
example, the rationale of Heiden v. Cramin, (C.C.A. 8th), 66 
F. 2d 943, cert. denied, 290 U. S. 687, (at page 946) : 


“In construing sections 62 and 63 (title 12 USCA), impos- 
ing the double stock liability, and section 66, relating to 
the same subject in so far as trustees, administrators, 
executors, and guardians are involved, it is obvious that 
all of these sections should be construed together with 
the purpose of making them harmonious and preventing 
one from destroying or unduly limiting the others. In 
this way only can the legislative intent be given its full- 
est fruition. Thinking along this line, it is evident that 
no limitation should be placed on one of the sections, be- 
cause of the others, which is not necessary to prevent de- 
feat of the entire purpose of them. * * * » (Emphasis 
added) 


Somewhat akin to the case at bar is Clemons v, United 
States, (C.C.A. 6th), 245 F. 2d 298. There a regulation gov- 
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erning the area within which, and the means by which migra- 
tory game birds could be lured and taken, had been in effect 
for many years. On appeal from a conviction for violating the 
regulation, the defendants relied upon a very recent interpre- 
tation by the Assistant Secretary of the Interior which they 
claimed changed the prior interpretation and limited the for- 
bidden area for luring birds to the maximum gun range. For 
a period of years prior thereto, in the practical administration 
of statute and regulation, the regulation had been officially 
construed as including an area greater than maximum gun 
range as within the prohibition of the regulation. In its deci- 
sion the United States Circuit Court of Appeals chose the in- 
terpretation of the regulation that had prevailed for years, 
rather than the very recent one of the Assistant Secretary of 
the Interior, saying (at pp. 301-302): 


“As pointed out in McLaren v. Fleisher, 256 U.S. 477, 480, 
481, 41 S. Ct. 577, 65 L, Ed. 1052, the official interpreta- 
tion which is binding is one which is enforced in the 
practical administration of the statute or regulation, uni- 
formly and for a long period of time. Such an interpre- 
tation, acted on for a number of years, will not be dis- 
turbed except for cogent reasons. McLaren v. Fleisher, 
supra, 256 U.S. 481, 41 S. Ct. 578. As declared in Iselin v. 
United States, 270 U.S. 245, 251, 46 S. Ct, 248, 70 L. Ed. 
566, when a statute is not ambiguous and the administra- 
tive construction claimed to be binding is neither uni- 
form, general, nor long continued, such a departmental 
construction cannot be given the force and effect of law. 
To the same effect see Mr. Justice Hughes in Burnet v. 
Chicago Portrait Company, 285 U. S. I, 16, 52 S. Ct. 275, 
76 L. Ed. 587.” (Emphasis supplied) 


Here, the Departmental practice for years had been to in- 
terpret Regulation 43 C.F.R. 912.43 as applying only to relin- 
quishments filed and noted before the lease expiration date. 
This administrative interpretation “enforced in the practical 
administration of the... regulation, uniformly and for a long 
period of time . . . acted on for a number of years,” Clemons v. 
United States, supra, ought not to be allowed to be displaced 
in favor of the construction made in the Machris, Brown, opin- 
ion, which is “neither uniform, general, nor long continued.” 
Clemons v. United States, supra. 
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The purpose in adopting a provision such as was formerly 
incorporated in Regulation 43 C.F.R. 192.43 was to cut short the 
period during which land is segregated from the public do- 
main and unavailable for leasing, not to lengthen the period 
beyond the date when the land would normally and automa- 
tically become available for leasing. In the Machris, Brown 
decision it was said that Regulation 43 C.F.R. 192.43 was in- 
tended to prevent one with knowledge that a relinquishment 
was being filed from simply following the relinquisher into 
the land office and filing a lease offer. “It was to prevent just 
such an unfair practice and to provide equal opportunity to 
all parties interested in obtaining leases that the regulation in 
question was adopted.” Machris, Brown, supra. So far as the 
regulation concerns relinquishments noted before the date of 
the lease expiration it achieves its end; all applicants have an 
equal chance to file when from the records they see the relin- 
quishment has been noted. But where on the face of the re- 
cords it appears a lease has expired, and the included land is 
available, all applicants should be able to rely upon that re- 
cord, and thus have an equal chance. But, as construed by the 
Secretary, the records may or may not be correct in showing 
an apparent availability for filing. Thus, the one who relin- 


quished has an advantage over those members of the general 
public interested in the land, for while they rush in to file, 
lulled into the security by apparent availability of the land, the 
relinquisher alone knows of its unavailability and is vigilant 
for the later moment when it actually is available. The objec- 
tive of the Regulation, equal opportunity to all applicants in- 
terested in the land, is thus frustrated. 


Two policy factors also militate against the Secretary’s in- 
terpretation of Regulation 43 C.F.R. 192.43 in the Machris, 
Brown case, factors which evidently influenced the Secretary 
to make an addition to the Regulation to spell out precisely 
the rule of practice previously followed. One element to be 
considered is the expressed purpose of the Mineral Leasing 
Act to encourage the leasing and developing of oil and gas re- 
sources. Under the Secretary’s interpretation, the last-minute 
filing of relinquishments, followed by administrative delay in 
adjudicating them, would thwart the immediate leasing and 
development of the land at the expiration of the lease term 
and deprive the Government of the lease rentals for the in- 
terim period between the expiration of the old lease term and 
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noting on the tract book of the relinquishment. The cumula- 
tive effect of such delays occurring every time a lease expired 
following a relinquishment could be substantial. 


The second point to be considered in weighing the result 
of the interpretation contended for by the Secretary is the un- 
fairness to applicants. They are penalized, in effect, by rea- 
son of unwarranted administrative delays in the Bureau of 
Land Management, when, from the Bureau’s records, the ap- 
plicants are entitled to believe that a five-year lease appear- 
ing thereon would expire by operation of law at the end of 
the five-year term, in the absence of discovery or an extension. 


The construction of Regulation 43 C.F.R. 192.43 adopted by 
the Secretary is at best highly uncertain, so much so that the 
Bureau of Land Management had established a practice to the 
contrary. In such circumstances the firmly established prin- 
ciple enunciated in the administrative decision of Donald C. 
Ingersoll, A-27306 (1956) 63 I. D. 397, at page 400 should have 
been adhered to: 


“Where an applicant is to be deprived of a stautory pref- 
erence right because of failure to comply with the re- 
quirements of a regulation, that regulation should be so 
clear that there is no basis for the applicant’s non-com- 
pliance there with.” 


To a like effect is Madison Oils, Inc., et al, 62 I. D. 478 (1955). 


To demand of the applicant in this case that he interpret 
the regulation as requiring that the offer be filed after noting 
of the relinquishment, rather than at the expiration of the 
lease term, is to require a higher degree of competence of an 
applicant in legal interpretation than apparently existed in 
the Bureau charged with administering and interpreting the 
Mineral Leasing Act and the regulations. 


pan 


As the Prior Leases in This Case Were Governed by the Act of 
1920 as Amended by the Act of 1935, the Filing of the Relin- 
quishments Did Not.Automatically Terminate the Leases, and 
as a Result the Leases Expired by Operation of Law on 
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March 30, 1953 and the Lands Became Available for the Ap- 
pellee’s Applicationjon March 31, 1953. 


The leases which were relinquished were in existence pur- 
suant to the Act of 1920 as amended by the Act of 1935. Section 
30 of the Act of 1920, 41 Stat. 449, provided that no relinquish- 
ment of a lease would become effective until accepted by the 
Department. This provision was changed by Section 8 of the 
Amendatory Act of 1946, 60 Stat. 956, 30 U.S.C. 187(b), which 
made relinquishments effective upon filing However, Sec- 
tion 15 of the Act of 1946 required the lessees to file a written 
election if they desired to come under the amendatory provi- 
sions of the Act of 1946. (See Note under 30 U.S.C. Sec. 181). 
That this was not done by the owners of the D and E leases is 
admitted by the Secretary of the Interior. Therefore the D 
and E leases were governed by the Act as it existed prior to 
the Act of 1946 and consequently the relinquishments were 
not effective for any reason until the date of acceptance by the 
Land Office. This was not until September 1953 and, of course, 
the leases had already expired on March 30, 1953. 


In the Memorandum Opinion M-36048 of July 31, 1950 by 
the Solicitor of the Department on “Effect of Filing Election 
Upon Oil and Gas Rental Ra ” (a copy of this decision has 
been stipulated into the record of this case), the Solicitor ruled 
that the election provision of the Act of 1946 was intended to 
permit a lessee to have his lease governed by the provisions of 
the Act of 1946 which were inconsistent with the law as it ex- 
isted when the lease was issued, regardless of whether the in- 
consistent provisions conferred additional rights or imposed 
additional-burdens. (See page 2 of Memorandum Opinion) 


43 C.P.R. 192.1 (1954 Rev. Ed.) and the regulations prior 
thereto relative to the applicability of the Act of 1946 to leases 
existing at the time of the passage of the Act of 1946, express- 
ly states that the Amendatory Act “applies to leases issued 
prior to the date of the Act only where the Amendatory Act so 


3 Prior to the amendment of August 8, 1946, the law relating to a re- 
linquishment stated: “The lessee may, in the discretion of the Secretary 
of the Interior, be permitted at any time to make written relinquish- 
ment of all rights under such a lease and upon acceptance thereof...” 
Sec. 30, Act of 1920, 41 Stat. 449. 
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provides.” (Emphasis added)‘ Section 8 of the Act of 1946 
(30 U.S.C. 187(b) ) adding Section 30(b) to the Mineral Leas- 
ing Act does not specifically state or provide that 30(b) shall 
be applicable to existing leases. Although Section 30(b) uses 
the term “any” oil or gas lease, so did Section 17 as amended 
by the Act of 1946, 60 Stat. 951, 30 U.S.C. 226, relative to the 
provision granting the single extension, viz., “any non-compe- 
titive lease ... ” However, an election to come under the Act 
of 1946 was necessary in order to secure the benefit of or a 
right to a single extension of a lease as granted by the Amend- 
ment to Section 17 by the Act of 1946. (See Circular 1624, 43 
C.F.R. 192.120; 43 C.F.R. 1949 Edition). 


« The regulation referred to above reads in pertinent part: 


“§ 192.1. Applicability of amendatory act of existing leases. Prior 
to the filing of the notice of election hereinafter referred to, the Act of 
August 8, 1946 (60 Stat. 950; 30 U.S.C. 181) applies to leaszs only where 
the amendatory act so provides. The owner of any lease issued prior 
to August 8, 1946, may elect pursuant to section 15 to come entirely 
under the provisions of that act by filing a notice of election to have 
his lease governed by the amendatory act, accompanied by the con- 
sent of the surety if there is a bond covering the lease. A notice of 
election so filed shall constitute an amendment of all provisions of the 
lease to conform with the provisions of the amendatory act and the 
regulations issued hereunder.” (Emphasis added) 


Thus, in the absence of an election, the Amendatory Act does not 
apply unless it so provides. In his decision of August 21, 1958, deny- 
ing relief to the appellees, the Secretary applied the opposite rule: in 
the absence of an election, the Amendatory Act does apply unless the 
Amendatory Act provides that it does.not apply. Regulation § 192.1 
lays down a presumption of non-applicability, to be overcome only by 
carrying the burden of proving from the Amendatory Act. a contrary 
provision. In his decision, the Secretary lays down a presumption of 
applicability, to be overcome only by showing that the Amendatory Act 
has a provision or indication that it is not to apply to pre-August 8, 
1946 leases. The logic appears on page 3 of the decision: 

“The language of section 30(b), like the language of section 30(a) 
... relating to assignments contains no indication that it is inapplicable 
to lease issued prior to August 8, 1946, in the absence of an election.” 
(Emphasis added) 

It is not inappropriate to remark that the decision omits any dis- 
cussion of the presumption of non-applicability of the Amendatory Act 
contained in the Secretary’s own regulation. As a consequence, we are 
not enlightened as to the reason for discarding the presumption con- 
tained in Regulation § 192.1, supra, and adopting an opposite presump- 
tion. 
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In Gibbons v. Pan American Petroleum Corporation, 262 
F. 2nd 852 (C.C.A. 10th, 1958), the Court rejected the conten- 
tion that the phrase “any lease” used in the Act of July 29, 
1954 (further amending the Mineral Leasing Act) referred to 
any and all leases in existence at the time of the approval of 
the Act of 1954 and overruled the contention that the particu- 
lar provision of the Act of 1954 must then be made to apply 
retroactively. On page 855, the Court ruled: 


“Of course, acts of Congress in many instances may con- 
stitutionally have retroactive effect, but a substantive 
statute will not be construed to operate retroactively un- 
less that intention has been manifested by clear and un- 
equivocal expression. [citing cases] We do not find any 
clear expression of such intent in the language of the Act 
particularly in the face of the persuasive administrative 
interpretation that it was intended to act prospectively.” 


In the recent case of Stanley Odlum and Avila Oil Com- 
pany, 65 I. D. 25 (1958) involving provisions of the same Amen- 
datory Act of July 29, 1954, the Solicitor ruled that a statute 
should not be applied retroactively where the intent of the 


legislature to have it so apply is not clearly shown, in keeping 
with the strict rule of construction and presumption against 
retrospective application in absence of clear expression to the 
contrary, and cited the decision of the United States Supreme 
Court in United States Fidelity and Guaranty Company v. 
United States for the use and benefit of Struthers Wells Com- 
pany, 209 U. S. 306 (1908), at p. 314: 


“It ought not to receive such a construction (retrospective) 
unless the words used are so clear, strong and imperative 
that no other meaning can be annexed to them or unless 
the intention of the legislature cannot be otherwise sat- 
isfied.” 


Here, it is obvious that section 30 (b) (30 U.S.C. 187(b) ) is 
susceptible of a construction that it receive prospective appli- 
cation only, which construction would satisfy the intent of 
Congress. Congress gave the lessee an opportunity to come 
under the Act of 1946 in Section 15 of the Act by providing 
that any person holding a lease who wished to come under the 
Act of 1946 could do so by filing a statement to that effect. 
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It is also to be noted that in the Odlum case, supra, the 
seventh provision of the Amendatory Act of 1954 amending 
Section 31 used the introductory phrase of “Notwithstanding 
the provision of this section.” This seventh provision was de- 
nied retrospective application. Section 30 (b) of the Act of 
1946 involved in this dispute uses language of similar import, 
viz., “Notwithstanding any provision to the contrary in Sec- 
tion 30 hereof.” Furthermore, the Department denied retro- 
spective application in the Odlum case, supra, partially on the 
basis that by regulation the lease holder could elect to come 
under the Amendatory Act of 1954. The Act of 1946 itself 
grants this opportunity for election. 


Section 15 of the Act of 1946 states in part: 

“ ... but any person holding a lease on the effective date 
of this Act may, by filing a statement to that effect, elect 
to have his lease governed by the applicable provisions 
of the Act instead of by the law in effect prior thereto.” 


This provision is the last statement by Congress in the Act of 
1946; it is clear and concise. It is the only procedure set forth 
in the statute by which a lease could become subject to the 
Act of 1946. 


Accordingly, the relinquished leases did expire by opera- 
tion of law at the end of March 30, 1953 and the lands were 
available on March 31, 1953 since the relinquishments were 
not accepted until September of 1953. 


5 IV 
Once the Secretary Determines to Lease, He Must Lease in Ac- 
cordance With the Law 


In Seaton v. The Texas Company, 103 U. S. App. D. C. 163, 
256 F. 2nd 718 (1958), the Court stated on pages 168, 169, 723, 
724: 


“Unless judicial relief as between private interests is 
available when the judicial conscience concludes that to 
let the administrator’s solution stand would leave uncor- 
rected plain legal error, his authority would be so abso- 
lute as to be inconsistent with basic conceptions of a gov- 
ernment under law....” 
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Once the Secretary decides to lease his discretion ends and 
he must award the lease in accordance with the mandate of 
Sec .17 of the Mineral Leasing Act as amended, 60 Stat. 951, 30 
US.C, 226; McCay v. Wahlenmaier, 96 U. S. App. D. C. 313, 226 
F. 2nd 35 (1955). A lease has been issued to appellant Wright. 
The question is whether Wright or Paine was the first appli- 
cant. To determine who was the first applicant and thus, nec- 
essarily, if the mandate of the statute was followed, the Courts 
must decide if the Secretary committed plain legal error and 
violated not only the basic statute but his own settled policy 
and practice. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that 
the judgment of the court below should be sustained. 
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